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CEMTER forr IMTERMATIONAL
EMVIROMMENTAL LAW

Alternatives and substitutes:
Definitions & other principles found in Public
International Law

Hélionor de Anzizu
Staff Attomey - International Investment and Trade Law

& December 2022

Wrhat does Public Intermational Law tell us about a definition on substitutes and
alternatives to plastics?

= Mo internationally agreed definition of what constitutes an alternative or a
substitute in the context of plastics =  important to make it right from the
srart,

=+ More coming also from the INC: Many delegations duning the INC 1 mentioned that
the scope of the Plastics Treaty should include alternatives and substitutes to plastics

= Public Internaticnal Law has already addressed alternatives and substitutes to other
forms of pollutants or substances of concern.

# Public International Law does not make a clear differentiation between
substitutes and alternatives. But such differentiztion would be wseful in the
context of plastics to differentiate between (i) non polymer /natural material
substitutes and (H) polymer based alternatives (better plastics)
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Alternatives
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Substitutes

= Regarding substitute materials, other international legal instruments also
mention that when looking at substitute materials or activities a particular
consideration needs to be given to the potential environmental benefits or

penalties of substitute materials or activities (l.e, negative extemalities)

Converdon on tha Protectien and Use of Trandsodrdany Wanaoourses and
Irntematioral Lakes (The UN/ECE Water Corvention)
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Public International Law Principles

-+ From a public international law perspective, there are also some principles of
intermational environmental law that need to be taken into consideration when
identifying or liberalising trade in alternatives and substitutes to plastics:

+ Principles of the Rio Declaration (mentioned Resclution that establishes the
negotiation of the Plastics Treaty (UMEP/EA S /Res. 14, for e.g.:
» The precautionary principle (Principle 15) dictates the adoption of a cautious

approach in matters relating to the environment when there is scientific
uncertainty about the possible negative impacts of [substitutes or altematives
to plastics]

0 “HEnowledge about pollution and toxic substances will never be complete,
necessitating recourse to the precautionary principle, which holds that
where there are threats of harm to human health or the environment,
lack of full scientific certainty must not be used as a reason for
postponing  preventive  action” (SR on Human Rights and the
Environment, David Boyd (&/HRC/49/535) .

The polluter-pays principle (Principle 161 the polluter should bear the costs of
preventing and implementing control measures for pollution

Public Intemational Law Principles

= From a pubSic imternationad law perspective, there are also some principées of ntemational smdronmental Gy
that reeed to ke taken o comsideration when identifying or liberalising trade in sternatives and sibstibutes to

plastics:

*  Principles estabfshed by othser internationa kgally nding treaties

The pringiple of sef-sufficiency [e.g Based Comvention, also wnder EL) Waste Framewiork
Dbresctive [200848/EC) and EU Landfill af waste Directive [1999/31/ECTE requires that mast
wiaste shaoild b trosted or dspased of withén the regicoe B whichit is prodisced,

Principde of prevention (ziso linksd to precavtionzry principle):

o “Arates should ensdt messoses 10 aohieve pero polltion and 2es0 waste. States shoukd
aliminate the production. use and refesse of tossc sulstances, except Tor essentisl uses,
States must prevent exposure, by regulating industries, emissions, chemicals and waste,
and promcbe irncvation of safe substibutes® (SR on Huren Rights and the Erviranment
Doarvicd Blowed (8 AHIRC A49,53)

@ Menficned i omidtiple treaties but sso ender Stockholm Declacation Principse & "The
discharge of foxic substances or of other substances amnd The reloase of heat, in such
quantities or concentrations 2= to excmsd the capacity of the snviranment to render them
harmdess, maist be halted @ order 10 ensiee that sericus o Freversible damage s mat
inflicted vpon scosystems. The just struggle of the peoples of @ countries against pollution
shadiighd b saippoeted”,

*  Principdes of custamany intemnaticnal lavw

a

The no harm principde (ziso linksd to Principle 2 af the Rio Declarationt Under this princiale,
States shauld aim 10 create 5 solutian by winich i trans b deny harnm Can eoour,
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= While the environmental and human health assessments vis-a-vis potential fubstitutes and

altermatives to plastic are still ongoing, a particular caution seem to be appropriate in the context of
bioplastics, compostable and biodegradable plastics as possible alternative to plastics:
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Additional resources on alternatives to plastics
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For any questions
hdeanzizu@ciel.org




