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ARRANGEMENTS FOR COOPERATION WITH WIPO:
CHECKLIST OF POSSIBLE AREAS OF COOPERATION

Note Prepared by the Secretariat

1 At itsmeeting of 19 July 1994, the Contact Group on TRIPS requested the Secretariat to prepare
achecklist of possibleareas of cooperation between WIPO and the WTO, specifying any relevant WTO
provisions. In particular, the Secretariat was requested to provide information on the existing WIPO
register of nationa legislation, including such matters asthe nature of the obligation to notify in WIPO,
the coverage of the WIPO notification system in relation to the TRIPS Agreement, the timing and
distribution of notifications under it, and the languages in which notifications are made and circul ated.
The Secretariat was also requested to provide achecklist of other possibleareas of cooperation between
WIPO and the WTO, including in respect of other notification provisions of the TRIPS Agreement.

2. A checklist of possibleareas of cooperation between WIPO and the WTO iscontained in Part |
of thisnote. Part Il outlinesthe issuesrelating to the notification provisions of the TRIPS Agreement.
Information on the question of possible cooperation with WIPO on the establishment of a "common
register” containing laws and regulations is reproduced in Part 111. Information about WIPO practices
has been obtained as a result of helpful contacts with the International Bureau of WIPO.

3. The provisions of the TRIPS Agreement which refer to the general issue of the relationship
with WIPO are to be found in the Preamble and in Article 68. The last indent of the Preamble reads
as follows:

"Desiring to establish a mutually supportive relationship between the WTO and the
World Intellectual Property Organization (referred to in this Agreement as "WIPQO") as well
as other relevant international organizations.”

Article 68 states that: "In consultation with WIPO, the Council [for TRIPS] shall seek to establish,
within one year of its first meeting, appropriate arrangements for cooperation with bodies of that
organization."

4, In adocument for discussionat the WIPO Governing Bodies (26 September - 4 October 1994)
the Director Genera of WIPO proposad that the WIPO Generd Assembly declare that WIPO, too, desired
the establishment of a mutually supportive reationship between WIPO and the WTO. He further indicated
that helooked forward to the TRIPS Council's initiative for consultation with WIPO and that hewould,
in due course, report on these discussionsto the General Assembly of WIPO and ask for the latter's
agreement to the arrangements thus discussed. The representative of WIPO aso addressed the issue
of cooperation between the two Organizations at the Marrakesh Ministerial meeting. A copy of his
statement is at Annex 1 of this note.

I. POSSIBLE AREAS OF COOPERATION

5. Clearly animportant precondition for cooperation between WIPO and the WTO isthe adequate
exchange of information between them about their respective activities, actual and planned. One basic
way in which this could be secured would be arrangements providing for reciprocal observer status

For the outcome of the discussion in the WIPO General Assembly, see document PC/IPL/7, Annex 2.
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for representatives of the two Organizations in each other's meetings. Of course, the fact that most
Membersof the WTO will a sobe membersof WIPO will itself help ensurethat each of the Organi zations
acts in the knowledge of on-going activities in the other. It would be for consideration whether any
other systematic mechani sm might need to be devel oped, in addition to thetwo factors mentioned above,
for ensuring adequate information flows between the two Organizations.

6. In regard to more specific matters, the question of possiblecooperation with WI1PO would appear
to arise in relation to three particular areas of work under the TRIPS Agreement. These concern
notification procedures, technica cooperation and dispute settlement. Thesespecificissuesare discussed
below.

) Notification procedures

Theissuesrelating to notificationsasrequired by the TRIPS Agreement are discussedin Parts 11
and Il of this note.

(i) Technical cooperation

The TRIPS Agreement does not refer specifically to technical cooperation to be provided by
intergovernmenta organizations®> However, it isafact that WIPO has avery significant technica
cooperation operation. Two questionsrelating to cooperation with WIPO would seemto arise:

- To what extent should the assistance of WIPO be sought in providing technica
cooperation to assist countries in implementing their obligations under the TRIPS
Agreement?

- If, as has been the practice in the GATT in the past, the WTO Secretariat would itself
have a modest capacity to provide technica cooperation, what form of cooperation might
be envisaged between the two Secretariats in the provision of technical cooperation?

It would appear that consideration of these matters will depend in part on the outcome of two
guestions under discussion in other contexts - outcomes which will not be known by the time
of the Contact Group's September meeting:

- According to a proposal by the Director Genera of WIPO to the WIPO Governing
Bodies (26 September - 4 October 1994) the International Bureau of WIPO should be
at the disposal of any State that expressly asksfor advice on questions of compatibility
of their exiging or planned nationd intellectua property legidation not only with treaties
administered by WIPO, but aso other international norms and trends, including the
recently concluded GATT Agreement on TRIPS. The proposal also said that the

2The only provision of the TRIPS Agreement referring to technica cooperation, Article 67, addresses technical cooperation
to be provided by developed country Members. Article 67 reads as follows:

"In order to facilitate the implementation of this Agreement, developed country Members shall provide, on request
and on mutually agreed terms and conditions, technical and financial cooperation in favour of developing and least-
developed country Members. Such cooperation shall include assistance in the preparation of laws and regulations
on the protection and enforcement of intellectual property rights as well as on the prevention of their abuse, and
shall include support regarding the establishment or reinforcement of domestic offices and agencies relevant to
these matters, including the training of personnel.”
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International Bureau should prepare studieson theimplicationsof the TRIPS Agreement
for the treaties administered by WIPO.?

- The future budgetary decisions to be taken on the resources to be made available to
the WTO Secretariat and the general policy debate to be held on the question of WTO
technical cooperation activities by the Preparatory Committee's Sub-Committee on
Budget, Finance and Administration this autumn.

(iii) Dispute Settlement

Article 13.1 of the WTO Understanding on Rules and Procedures Governing the Settlement
of Disputes saysthat "each Pandl shall have the right to seek information and technical advice
from any individua or body which it deems appropriate”. Article 13.2 statesthat "Panels may
seek information from any relevant source and may consult experts to obtain their opinion on
certain aspectsof thematter". Panelsset up to consider complaintsunder the TRIPS Agreement
may wish to seek information and technical advice from the International Bureau of WIPO,
particularly where matters relating to provisions of Conventions administered by WIPO and
incorporated by reference in the TRIPS Agreement are at issue.

7. Members of the Contact Group may have other suggestionsabout possibleareasfor cooperation
with WIPO that should be explored. To assist in consideration of this, the list of the functions of the
TRIPS Council as prescribed by the WTO and TRIPS Agreements that was circulated in
document PC/IPL/W/1 is a Annex 2 of this note.

8. In regard to future areas of work that will be taken up by the TRIPS Council, it would be for
consideration whether it isfeasible to draw up as of today any advance arrangements for cooperation
with WIPO or whether the question of cooperation should be considered on a case-by-case basis, on
the basis of the general principles contained in the TRIPS Agreement and referred to in paragraph 3.

9. The Preamble to the TRIPS Agreement refers to a mutually supportive relationship between
the WTO and WIPO. Thissuggestsatwo-way street in regard to cooperation. Therefore, the Contact
Group might wishto consider not only theareasin which the cooperation of WIPO in theimplementation
of the TRIPS Agreement might be desirable but also what contribution the WTO could make to the
activities of WIPO.

1. NOTIFICATION PROCEDURES

10. This Part addresses in turn the notification provisions of the TRIPS Agreement listed in
document PC/IPL/7/Add.1. That document also reproduces the texts of the relevant provisions of the
Rome, Berne and Paris Conventions referred to in these provisions of the TRIPS Agreement.

A. TRIPS Notification Obligations not Referring to Provisionsof Other | P Conventions

1 Article 63.2:  National laws and regulations pertaining to the availability, scope,
acquisition, enforcement and prevention of the abuse of IPRs.

11. Information on and issuesrel ating to this notification provision are contained in Part 111 below.

3For the outcome of the discussion in the WIPO General Assembly, see document PC/IPL/7, Annex 2.
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2. Article 4(d):  International agreementsrelating to the protection of intellectual property
which entered into force prior to the entry into force of the WTO Agreement, on the
basis of which a Member seeks to justify an exception to MFN treatment.

3. Article 69: Contact points in the administrations of Members established with a
view to cooperation in the eimination of trade in infringing goods.

12. Neither of these provisions relate to cooperation with WIPO. The main issuesthat may appear
to arise concern the timing of the notifications:

- Given that only agreements in force prior to the entry into force of the WTO would
qualify for notification under Article 4(d), should Members be requested to notify such
agreements within a certain period from entry into force of the TRIPS Agreement,
for example within twelve months? A related point is what could be the situation in
regard to a TRIPS Member that joined such an agreement after entry into force of the
WTO Agreement?

- When should notifications be made under Article 69? On the one hand, this provision
basically providesfor joint action - as does Article 68 on the Council for TRIPS - and
thus might be understood to be applicable for all Membersfrom day one. On the other
hand, the notification obligation is clearly an individual obligation on each Member.
What then is its relation to the transition periods of Part VI?

B. Notification Obligations Explicitly Mentioned in TRIPS and Referring to Provisions
of Other IP Conventions

4, Article 1.3: Any Member making exceptionsof the sort provided for in Articles 5(3)
and 6(2) of the Rome Convention to the normal criteria for determining beneficiaries
entitled to TRIPS treatment is required to make a notification as foreseen in those
provisionsto the TRIPS Council.

5. Article 3.1: Any Member making exceptions to the requirement to give national
treatment of thesort providedfor in Article 6 of the BerneConvention or Article 16(1)(b)
of theRome Conventionisrequiredto makea notification asforeseenin thoseprovisions
to the TRIPS Council.

13. These two notification provisionsraise similar issues. TRIPS Memberswho are also Members
of the Berne or Rome Convention will aready have had an opportunity to make notifications under
the underlying provision in question of, respectively, the Berne or Rome Convention. However,

- such natifications would not have any automatic legal status under the TRIPS Agreement,
which is part of a separate internationa treaty - the WTO Agreement;

- the TRIPS Agreement will have a different membership from that of both the Berne
and Rome Conventions. A notification aready made under the Berne or Rome
Convention by a member of that Convention which is aso a TRIPS Member cannot
affect the lega relationship between that Member and another TRIPS Member not a
member of the Convention in question. Moreover, TRIPS Members not members of
the Rome or Berne Convention will not have had the opportunity to make such
notifications. Indeed, such Members may not be aware of the notifications that have
been made by those States that are members of the Rome and Berne Conventions.

14. It is for these reasons that Articles 1.3 and 3.1 of the TRIPS Agreement call for a separate
notification to the TRIPS Council. Thequestionthenis: given that many of the notificationsin question
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have aready been made under the Berne and Rome Conventions, what arrangements can be made to
avoid unnecessary duplication of work and to forestall any unintended differences? One possibility
would be to compile, with the assistance of WIPO and of the United Nations Legal Office’, acomplete
liging of the natifications dready made under the relevant provisions of the Berne and Rome Conventions.
This could be circulated to the TRIPS Council, with one of two procedures envisaged:

- Each notification made under those Conventions by a TRIPS Member would be taken
as being also a notification to the TRIPS Council under the relevant provision of the
TRIPS Agreement, unless the Member concerned indicated to the contrary within a
certain period, say 60 days.

- Alternatively, Members could be given a period within which to send in writing
confirmation of their earlier notification or to notify something different. If no
communication were received from a Member, no notification would be valid under
the TRIPS Agreement for that Member.

15. In either case, Members of the TRIPS Agreement who are not members of the Berne or Rome
Convention would have to make de novo notifications to the TRIPS Council if they wish to benefit
from the exception possibilitiesin question under Articles 1.3 and 3.1 of the TRIPS Agreement.

16. Asfor the timing of the notifications, the provisionsin Article 3.1 relate to national treatment
and thuscomeinto effect for al TRIPS Membersoneyear after entry into force of theWTO. Article 1.3
a0 hasardation to nationd treatment Snce it determinesthe foreign nationds digible for such trestment
- the persons, natural or legal, linked with other Membersto whom the benefits of the Agreement must
be accorded. It will thus be necessary for these notification procedures to be in place in time for the
notification to be effective from the beginning of 1996 (assuming the WTO Agreement entersinto force
on1 January 1995). Inthisregard, it should be noted that, under the provisionsof the Rome Convention
in question, the notifications can be made either at the time of "ratification, acceptance or accession”
or at any time thereafter, but in the last case only become effective six months later. As regards the
first group of possibilities, for notifications to be deposited at the time of "ratification, acceptance or
accession”, it would presumably be acceptable for a government to make the notifications along with
its deposit of its instrument of acceptance to the WTO Agreement, if it so wished; this would then
be regarded as a notification "to the Council for TRIPS' for the purposes of Articles 1.3 and 3.1 of
the TRIPS Agreement. In regard to the last possibility under Articles 5(3), 6(2) and 16(1)(b) of the
Rome Convention - that notifications can be made at any time after deposit of the instrument of
acceptance but only become effective six monthslater - any procedures al ong thelinesof thosediscussed
in paragraphs 14 and 15 would need to be in place early next year so that they can be used before the
middle of the year and so that the notifications could then be effective by 1 January 1996.

17. In regard to subseguent notifications, whether under the TRIPS Agreement or under the Berne
and Rome Conventions, the normal exchange of information and documents between WIPO and the
United Nations, on the one hand, and the WTO, on the other, will ensure that notifications made in
one context become known to the Secretariats of the other Organizations. When, asaresult, it becomes
known to the WTO Secretariat that a notification has been made to WIPO or the United Nations by
a TRIPS Member, the WTO Secretariat could check with the WTO Member concerned to establish
whether that Member wished also to make the notification to the TRIPS Council.

6. Article 63.2:  The TRIPS Council is required to consider, in connection with the
consultations with WIPO on the establishment of a common register of laws and

“The Secretary-General of the United Nations is the depositary of the Rome Convention.
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regulations, any action required regarding natifications pursuant to the obligations
under the TRIPS Agreement stemming from the provisions of Article 6ter of the Paris
Convention.  Article 6ter concerns protection against the use or registration as
trademar kswithout authorization of state emblems, official hallmarksand the emblems
of intergovernmental organizations.

18. The discussion in paragraph 13 about the applicability of notifications aready made under
provisions of the Berne and Rome Conventions to the legal rights and obligations under the TRIPS
Agreement that flow from the incorporation in the TRIPS Agreement of the notification provisions
of the Berne and Rome Conventions in question would aso appear to be relevant to the issue of the
incorporation in the TRIPS Agreement of the provisions of Article 6ter of the Paris Convention.
However, any understanding that, where provisions of the Paris and other existing international
conventions are incorporated in the TRIPS Agreement, references to the Internationa Bureaw, the Director
General of WIPO, the Secretary-General of the United Nations etc. should be construed for TRIPS
purposes, on a mutadis mutandis basis, as references to the WTO institutional machinery, would not
preclude aTRIPS Council decision to request the International Bureau of WIPO to handle on its behal f
any particular notification function.

19. Indeed, there would appear to be much sense in exploring such an approach in regard to the
administration of TRIPS obligations stemming from the incorporation by reference of Article 6ter of
the Paris Convention. Given that al the substantive provisions of the Paris Convention, in its latest
version, have to be complied with by TRIPS Members, it can be expected that the large majority of
TRIPS Members will be members of that version of the Paris Convention. Therefore, they will be
making the notifications in question anyway to the International Bureau. Moreover, it would seem
that there would be much merit in asingle, comprehensive systemfor the administration of notifications
relating to the provisions of Article 6ter of the Paris Convention, not only to avoid wasteful duplication
but also for the convenience of governments and business. Of course, in any such single administration
of these provisions, it would have to be made clear whether the notifications are being made pursuant
to obligations under the Paris Convention, under the TRIPS Agreement, or under both, since some
difference in membership and therefore of the scope of obligations may well remain.

20. A description of the procedure currently employed by the International Bureau for the
implementation of Article 6ter of the Paris Convention, which has been kindly supplied by the
International Bureau of the WIPO, can be found at Annex 3.

21. If it were thought desirable to explore with WIPO the possibility of the International Bureau
undertaking, in conjunction with its existing adminigtration of the notification provisonsunder Article 6ter
of the Paris Convention, the administration of TRIPS obligations flowing from the incorporation by
reference of the same provisions, the following elements might be considered as a basis for possible
consultations with WIPO:

- The existing stock of notifications that have been communicated among members of
the Paris Convention, through the intermediary of the International Bureau, could be
understood as al so constituting communications under the TRIPS Agreement by TRIPS
Members which are also members of the Paris Convention.

- It would aso be understood that this existing stock would be applicable to those
Members of the TRIPS Agreement which are not members of the Paris Convention
or to which certain provisions of Article 6ter of the Paris Convention (1967) do not
apply since they are not members of the 1967 version of the Paris Convention. To
the extent that, for reasons indicated in the previous sentence, such TRIPS Members
have not aready had the opportunity to make objections under the provisions of



PC/IPL/7/Add.2
Page 8

Article 6ter(4) of the Paris Convention, a twelve-month period for such objections would
be granted.

- A TRIPS Member which had not had the opportunity to make notifications under the
Paris Convention would be able to make communications of the sort provided for in
Article 6ter, through the International Bureau, to other TRIPS Members. These other
TRIPS Members would have the possibility to make objections, again through the
International Bureau, to such communications, as provided for in Article 6ter(4).

- Additional communications made by TRIPS Members or modifications by them of
existing communicationswoul d be administered by the International Bureau, wherever
possible, as being notifications both under TRIPS and under the Paris Convention.
In addition, the International Bureau would administer any notificationswhich are only
applicable under TRIPS.

Any arrangements worked out with WIPO would have to take account of the differing transition periods
provided under the TRIPS Agreement for the application of the provisions of Article 6ter of the Paris
Convention.

C. Other Notification Provisionsof | P Conventions | ncorporated by Reference into the
TRIPS Agreement, but not Explicitly Referred to in TRIPS

22. A generd issue that might be discussed iswhat, if any, differencein treatment of these notification
provisions might be warranted by the fact that they have not been explicitly referred to in the TRIPS
Agreement. As regards more specific matters, the Contact Group might find that its consideration of
the notification provisonsreferred to earlier in this note might provide useful guidance for any procedures
that might be considered desirable to give effect to these notification provisions. It might therefore
be advisable not to burden the discussion at this stage by also going in detail into these notification
provisions.

1. NOTIFICATION OF NATIONAL LAWS AND REGULATIONS

23. The TRIPS obligation to notify national laws and regulations is contained in Article 63.2 of
the TRIPS Agreement, the relevant part of which reads as follows:

"Members shall notify the laws and regulations referred to in paragraph 1 to the Council for
TRIPS in order to assist that Council in its review of the operation of this Agreement. The
Council shall attempt to minimize the burden on Members in carrying out this obligation and
may decide to waive the obligation to notify such laws and regulations directly to the Council
if consultations with WIPO on the establishment of a common register containing these laws
and regulations are successful."

Thelawsand regulationsreferred to in paragraph 1 of Article 63 are those"made effective by aMember
pertaining to the subject matter of this Agreement (the availability, scope, acquisition, enforcement and
prevention of the abuse of intellectua property rights)".

A. The WIPO System

24, The WIPO system for providing transparency in respect of national laws and regulations is
based on the obligations in Article 15(2) of the Paris Convention and Article 24(2) of the Berne
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Convention to communicate to the International Bureau al new laws and official texts. The WIPO
system has two e ements:

- Two extensive collections of national laws and regulations (one on industria property
and one on copyright and neighbouring rights) which are held in the I nternational Bureau.
Material from the collection is available for consultation by any interested person,
whether from governments or the genera public.

- A proportion of thismaterial, consisting in particular of the main intellectual property
laws of the member countries of WIPO, is published by the International Bureau in
the WIPO journals (Industrial Property and Copyright) and since April 1994 also in
CD-ROM format.

In what follows, the first edlement isreferred to as the "WIPO collections' and the latter element the
"WIPO published laws".

25. It might be noted that, even though the word "register" was employed in Article 63.2 in the
apparent belief that it was a word used in the WIPO in connection with their collections of national
laws and regulations, theword isnot in fact used in WIPO in this connection. The point has been made
in our contacts with the International Bureau that the use of the word "register" could be taken as
suggestive of a process of authentication or approval. If this connotation is not intended, it might be
preferable to avoid the use of the word "register”.

26. The basic information about the WIPO system is presented in two synoptic tables. Table 1
provides information on the two aspects of the WIPO system - the WIPO collections and the WIPO
published laws - in relation to the requirements of Article 63.2 of the TRIPS Agreement. It dealswith
the legal basis and source of notifications and their coverage. Table 2 provides information on the
procedural or mechanical aspects of the WIPO system, in relation to such matters as languages of
notification, scopeof distribution, languagesof distribution, responsibility for tranglation, form inwhich
notificationsare distributed, timing of notificationsand timing of distribution. InthisTable, information
isalso included on how such matters have generally been handled in the GATT framework in the past.
Thisinformation has been included both becausethe notification provision of Article 63.2 wasno doubt
inspired by comparable provisions which appear in most agreements under the GATT system and also
because Article XVI:1 of the Agreement Establishing the WTO provides that "Except as otherwise
provided under this Agreement or the Multilateral Trade Agreements, the WTO shall be guided by the
decisions, procedures and customary practices followed by the contracting partiesto GATT 1947 and
the bodies established in the framework of GATT 1947."

27. In regard to Table 1, anumber of differences between the TRIPS requirements and the WIPO
system may be noted.

- One difference concerns to whom the notifications are made. In the WIPO, texts are
required to be communicated by governments to the International Bureau. Under the
TRIPS Agreement, theobligationisto notify lawsand regul ationsto the TRIPS Council,
i.e. to the Members of the TRIPS Agreement.

- Some areas of law covered by the TRIPS notification obligation are not presently fully
covered by the WIPO system.

It should also be recalled that the membership of WIPO and of WIPO Conventionswill not be the same
as that of the WTO. In particular, governments eligible to be WTO Members which are not States
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do not havethe possibility of joining WIPO or most of its Conventions. However, the WIPO collection
and even its published laws are not, in practice, limited to the legislation of WIPO members.

28. Table2 comparestheprocedura aspectsof theWIPO systemwiththecustomary GATT practice
in regard to notification obligations of the sort found in Article 63.2 of the TRIPS Agreement. In
summary, under GATT practice the emphasis has been put on the rapid distribution of a sufficient
number of hard copies of the texts notified to the members of the competent committee in order to
provideabasisfor that committee' sconsideration of thelegidlationin question at aforthcoming meeting.
The role of notification obligations in providing the basis for a permanent database for consultation
by delegations and, after derestriction, by members of the general public has been largely incidental.
Under the WIPO system, this latter r6le has been the predominant one. Indeed, the texts in question
arenot distributed to the members of therelevant WIPO bodiesas such; someof thetextsare published,
after aninevitabledelay, and arereceived therefore by member Statesin the sameway as private persons
who subscribe to the publications in question. The closest GATT parallel to the WIPO collections
is probably the tariff information held in the Secretariat, where an attempt is made to obtain from
contracting parties acomprehensive collection of national customstariffsand to providean information
service, on request, to the public at large as well as to governments.

29. It might aso be of interest to note that UPOV has a notification system and collection of
implementing legislation of member countries. Under the 1978 and 1991 UPOV Conventions there
isaprocedure by which each applicant country isrequired to submit, prior to depositing itsinstrument
of adherence, a copy of its implementing legislation and seek from the Council of the Convention in
guestion advice on its conformity with the provisions of that Convention. Under the 1991 Act there
is also arequirement that any changes in legislation be notified. Notified legislation is distributed in
the UPOV Gazette and Newdletter to members and to other recipients. The complete legislation of
UPOV members is aso published as a collection in a form susceptible to periodic updating.

B. I ssues for Discussion

30. In order to consider the scope for the establishment of a common system for the notification
of nationa legidation between WTO and the WIPO, it will be necessary for the WTO Members to
be clear about the basic purpose or purposes that they wish the notification system to serve and how
such a system might best operate from the TRIPS perspective. In generd terms, there are two basic
purposes that an obligation to notify national legislation can serve:

- the provision of a database for ongoing reference purposes; and
- facilitating the monitoring of the operation of an agreement.

Thesetwo functionscan of coursebecomplementary, and not mutually exclusive. Asmentioned earlier,
the emphasisin the WIPO system would appear to be on the first of thesetwo functions. Traditionally
in the GATT the emphasis has been on the latter. This function would also seem to be envisaged in
the TRIPS Agreement since the notification obligation figures in Part V of the Agreement entitled
"Dispute Prevention and Settlement” and the provision states that the purpose of the notifications is
to assist the Council for TRIPS in its review of the operation of the Agreement.

31. The central question to be considered is whether a common notification and collection system
for national |egislation should beestablished or whether complementary systems, cooperating wherever
possible, should be envisaged. The answer to thiswill in part depend on whether the basic purposes
of the two systems can be efficiently met by a common system. An important issuein this connection
is whether the nature of the obligation in Article 63.2 is such that it will, in any event, be necessary
for each WTO Member to identify in written notifications to the TRIPS Council its specific laws and
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regulations that "pertain to the subject matter" of the TRIPS Agreement and hence implement its
obligationsunder it. If so, thefact that legislation is submitted to or contained in acollection, whether
run by WIPO aone or common to WIPO and the WTO, would not replace the need for some form
of TRIPS-specific notification. Another general issue isthat, in the event that acommon system were
to be established, the question of cost sharing between the two Organizations would have to be
considered.

32. The sub-sections of this note which follow raise a number of practical issues, both in regard
to what WT O Members would seek to achieve under Article 63.2 and in regard to possible cooperation
with WIPO in so doing. The sub-sections address the questions of arrangements for the submission
of notifications, for ther distribution and for their translation.

) The submission of notifications

33. Towhat extent can it beagreed that asingle notification made by agovernment would betreated
as meeting its obligations under WIPO and under the TRIPS Agreement? If it is considered that it
will, in any event, be necessary for each government to identify its TRIPS implementing legislation,
the following questions arise:

- Where a government has already communicated the legislation in question to WIPO
and it figuresin the WIPO collections (in an appropriate language - see below), would
it be acceptable for the government in question simply to provide the WTO Secretariat
with alist of the legislation in question and a statement to the effect that the full texts
can be found in the WIPO collections?

- Asregards new legidation required to give effect to the TRIPS Agreement or subsequent
amendments, it will benecessary for thetextstobenotifiedin full asbeinganotification
to meet the requirements of Article 63.2. In this situation, could an arrangement be
established under which a single notification would be accepted as meeting the
requirements of the TRIPS Agreement and those of the WIPO system? If so, any
notification received by the WTO Secretariat could automatically be forwarded to the
International Bureau of WIPO for inclusion in the WIPO collections and possible
publication and, reciprocally, any notification to the International Bureau which made
it clear that the legislation in question was part of the TRIPS implementing legislation
could be automatically forwarded by the International Bureau to the WTO Secretariat,
whereit would betreated as anotification under Article63.2 of the TRIPS Agreement.

34. A further point which might be considered in relation to the nature of notifications that should
be made is what type of notification would be appropriate, from the perspective both of the burden
on the notifying country and of the utility to the TRIPS Council, inregard to those aspects of the TRIPS
Agreement for which implementing legislation would not be found in specific intellectual property
laws or other narrowly-focused laws, such as on customs enforcement, but would be found in more
generd legislation, which could be quite voluminous. Examples of this would be the procedural
obligations relating to enforcement, which might relate to many parts of the code of civil procedures,
and the provisions on the prevention of abuse of IPRs where much of a country's competition laws
might haverelevance. Onetechniquethat hasbeen employed intheGATT inthepast (inthe Committees
on Customs Valuation and Government Procurement), as a complement to the basic notification
obligation, has been to ask each member country to provide responses to a checklist of issues on the
main elements of its legislation for circulation to the Committee.
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(i) Distribution of notifications

35. A basic question is whether the WTO Members would wish that all legislation notified under
Article63.2 bedistributed to Members. Thishasbeenthenormal practicein GATT Agreementswhich
have similar notification provisions. However, under the Tokyo Round Agreement on Government
Procurement, the Committee in question agreed that, whereas the complete texts of national laws,
regulations and procedures should be submitted to the Secretariat and be available to members for
ingpection, only the basic documents relating to the implementation of the Agreement would be circulated
to the Committee (GPR/M/1, paragraph 16). In thelight of the likely volume of texts relevant to the
implementation of the TRIPS Agreement, it would befor WTO Membersto consider whether asimilar
practice should be adopted. It could be supplemented with arequirement that, in respect of laws and
regulations not characterized as basic texts and not circulated, alisting of such laws and regulations,
together with abrief summary of their contents and reference to the TRIPS Agreement, would be made
available to TRIPS Members by the notifying Member. Moreover, provision could be made for any
text to be circulated to all Members on the request of a Member of the Council for TRIPS.

36. As regards cooperation with WIPO, the question arises as to what extent can arrangements
be made to avoid the duplication of publication of laws under the WIPO system and distribution of
the texts of the same laws to TRIPS Members in pursuance of Article 63.2. It will be recalled that,
under the WIPO system, the texts of laws and regulations notified are not distributed to member
governments, except to the extent that they are published in the WIPO journals (in English and French)
and on CD-ROM, that few regulationsand not all laws are published by WIPO, and that thereisusually
adelay (up to one year) between the date of enactment of alegislativetext and its publication by WIPO.

37. Two specific points might be considered in relation to the avoidance of duplication of the
circulation of those texts which the WTO Members consider it necessary to be circul ated:

- Wherealaw or regulation notified pursuant to Article 63.2 has aready been published
by WIPO, would this obviate the need for any further distribution of the text to TRIPS
Members? If so, the TRIPS Members could ssmply beinformed that the law has been
notified under Article 63.2 and where its text can be found in the WIPO published
laws.

- Where alaw or regulation notified pursuant to Article 63.2 is not yet, but is planned
to be, published by WIPO, would this obviate the need for immediate distribution to
TRIPS Members? One possibility in such an instance would be not to distribute the
text but to give information on WIPO publication plans. The text would then only
be distributed in advance of WIPO publication if a specific request was made.

(iii)  Thetrandation of notifications

38. Thenormal practiceinthe GATT has been to requirethe notification by the member concerned
of itslaws and regulations in one of the GATT languages (sometimes together with submission of the
original version, to be available for consultation by interested delegations). In some agreements,
tranglation by the GATT Secretariat into the other GATT languages has been normal wheresas, in some
others, provision has also been made for trandlation into a second GATT language to be effected by
the GATT Secretariat only on the request of amember of the committeein question. Under the Tokyo
Round Agreement on Government Procurement, it was agreed that only the basic documents relating
to the implementation of the Agreement, the ones that would be circulated to the Committee, need
be submitted in a GATT language. The question thus arises as to what decision should be reached
under the TRIPS Agreement in connection with the languages of (i) notification and (ii) distribution
of notifications.
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39. If the GATT practice of requiring the notification of legislation in a GATT language were to
be maintained, the following synergies between the WTO and the WIPO in regard to any trandation
necessary would present themselves:

- If arrangementswere made along the lines of those discussed in paragraph 37 in respect
of textsthat have been published or are planned for publication by WIPO, the question
of tranglationwould aready beregulated under theWIPO practiceinthisregard (except
where a request was made for the advance distribution to the Council for TRIPS of
atext planned for publication by WIPO).

- On the other hand, where alaw is new and has been notified to the WTO in either
English or French (of the three WTO languages), the fact that the translation would
already have been undertaken by the notifying country would be of assistance to the
International Bureau in the process of preparation of thelaw inquestion for publication.
Similarly, if the WTO Secretariat had made a translation of such a law into another
WTO language, this could also be taken advantage of by the International Bureau.
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ANNEX 1

MULTILATERAL TRADE MTN.TNC/MIN(94)/ST/33

12 April 1994
NEGOTIATIONS General Distribution
THE URUGUAY ROUND

(UR-94-0148)
Trade Negotiations Committee Original: English

Meeting at Ministerial Level
Marrakesh (Morocco), 12-15 April 1994

WORLD INTELLECTUAL PROPERTY ORGANIZATION (WIPO)

Statement by Mr. Daniel Gervais, Head, Copyright Projects Section
on behalf of the Director General

On behaf of the Director Genera of the World Intellectual Property Organization (WIPO),
Dr. Arpad Bogsch, it isagreat honour to speak at this meeting, the last of the Uruguay Round Trade
Negotiations Committee.

We have noted that WIPO is mentioned four times in the text of the Final Act to be signed
Friday, more precisely in the Agreement on Trade-Related Aspects of Intellectual Property Rights,
Including Trade in Counterfeit Goods, known as "TRIPS'. We are happy about those references,
in particular in so far as they relate to cooperation between WIPO and the World Trade Organization.

WIPO will be glad to cooperate with the WTO as soon as the new organization will have been
established, and before that with its Preparatory Committee, just as we cooperated with the GATT
Secretariat in the past, notably by providing full information every time a request was made.

This mutually beneficial cooperation should avoid any duplication, due account being taken
of the complementary nature of both organizations. One could mention for example the publication
of nationa laws.

WIPO will aso be glad to provide advice on the interpretation of obligations arising under
the international conventions that we administer, including the Paris and Berne Conventions.

As regards any other matters in which both organizations may have a joint interest, WIPO
is constructively looking forward to the initiatives to be taken by the future TRIPS Council.
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10.

11.

12.

ANNEX 2

FUNCTIONS OF THE TRIPS COUNCIL AS PRESCRIBED BY
THE WTO AND TRIPS AGREEMENTS

Excerpt from document PC/I1PL/W/1

The Council for TRIPSshall oversee the functioning of the Agreement on TRIPSand shall carry
out the functions assigned to it by the Agreement on TRIPS and by the General Council (WTO
Agreement, Art. 1V:5).

The Council for TRIPSshall establish subsidiary bodies as required which shall establish their
respective rules of procedure subject to the gpprova of the Council (WTO Agreement, Art. IV:6).
The Council may aso submit to the Ministerial Conference proposalsto amend the provisions
of the Agreement on TRIPS (WTO Agreement, Art. X:1).

General Functions

In the case of an interpretation of the Agreement on TRIPSthe Ministerial Conference and the
General Council shall exercisetheir authority on the basis of arecommendation by the Council
for TRIPS (WTO Agreement, Art. 1X:2).

A request for awaiver concerning the Agreement on TRIPS shall be submitted initialy to the
Council for TRIPS for consideration during a time-period which shall not exceed 90 days.
At the end of the time-period the Council shall submit areport to the Ministerial Conference
(WTO Agreement, Art. 1X:3(b)).

The Council for TRIPS shal monitor the operation of this Agreement and, in particular,
Members compliance with their obligations hereunder, and shall afford Members the opportunity
of consulting on matters relating to the trade-related aspects of intellectua property rights
(Agreement on TRIPS, Art. 68).

The Council for TRIPS shal carry out such other responsibilities as assigned to it by the
Members, and it shall, in particular, provide any assistance requested by them in the context
of dispute settlement procedures (Agreement on TRIPS, Art. 68).

Incarrying out itsfunctions, the Council may consult with and seek information fromany source
it deems appropriate. In consultation with WIPO, the Council shall seek to establish, within
one year of its first meeting, appropriate arrangements for cooperation with bodies of that
Organization (Agreement on TRIPS, Art. 68).

Review and Amendment

The Council may also undertake reviewsin thelight of any relevant new devel opments which
might warrant maodification or anendment of thisAgreement (Agreement on TRIPS, Art. 71:1).
The Council shall review the implementation of this Agreement after the expiration of the
transitional period referred to in paragraph 2 of Article 65. The Council shall, having regard
totheexperiencegainedinitsimplementation, review it twoyearsafter that date, and at identical
intervals thereafter (Agreement on TRIPS Art. 71:1).

Amendments merely serving the purpose of adjusting to higher levels of protection of intellectua
property rights achieved, and in force, in other multilateral agreements and accepted under
those agreements by all Members of the WTO may be referred to the Ministerial Conference
for action in accordance with paragraph 6 of Article X of the WTO Agreement on the basis
of a consensus proposal from the Council (Agreement on TRIPS Art. 71:2).

Notification

Members shall notify the laws and regulations referred to in paragraph 1 to the Council for
TRIPS in order to assist that Council in its review of the operation of this Agreement. The
Council shal attempt to minimize the burden on Members in carrying out this obligation and
may decide to waive the obligation to notify such laws and regulations directly to the Council
if consultations with WIPO on the establishment of a common register containing these laws
and regulations are successful. The Council shall also consider in this connection any action
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required regarding notifications pursuant to the obligations under this Agreement stemming
from the provisions of Article 6ter of the Paris Convention (1967) (Agreement on TRIPS
Art. 63:2).

Any Member availing itself of the possibilities provided in paragraph 3 of Article 5 or
paragraph 2 of Article 6 of the Rome Convention shall make anotification as foreseen in those
provisions to the Council for TRIPS (Agreement on TRIPS, Art. 1:3).

Any Member availing itself of the possibilities provided in Article 6 of the Berne Convention
(1971) or paragraph 1(b) of Article 16 of the Rome Convention shall make a notification as
foreseen in those provisions to the Council for TRIPS (Agreement on TRIPS, Art. 3:1).
Exempted from this obligation are any advantage, favour, privilege or immunity accorded by
aMember: ... (d) deriving frominternational agreementsrelatedto the protection of intellectual
property which entered into forceprior to theentry into force of the WTO Agreement, provided
that such agreements are notified to the Council for TRIPS and do not constitute an arbitrary
or unjustifiable discrimination against nationas of other Members (Agreement on TRIPS
Art. 4:(d)).

Transitional Arrangements

In view of the specia needs and requirements of least-developed country Members, their
economic, financial and administrative constraints, and their need for flexibility to create a
viable technological base, such Members shall not be required to apply the provisions of this
Agreement, other than Articles 3, 4and 5, for aperiod of ten yearsfrom the date of application
asdefined under paragraph 1 of Article 65. The Council for TRIPSshall, upon duly motivated
request by aleast-developed country Member, accord extensions of this period (Agreement
on TRIPS Art. 66:1).

Geographical Indications

The Council for TRIPSshall keep under review the application of the provisions of this Section
[Geographical Indications]; the first such review shall take place within two years of the entry
into force of the WTO Agreement. Any matter affecting the compliance with the obligations
under these provisions may be drawn to the attention of the Council, which, at the request
of aMember, shall consult with any Member or Membersin respect of such matter in respect
of which it has not been possible to find a satisfactory solution through bilateral or plurilateral
consultations between the Members concerned. The Council shall take such action as may
be agreed to facilitate the operation and further the objectives of this Section (Agreement on
TRIPS, Art. 24:2).

Further work on Specific Points

In order to facilitate the protection of geographical indications for wines, negotiations shall
be undertaken in the Council for TRIPS concerning the establishment of a multilateral system
of notification and registration of geographical indications for wines eligible for protection
in those Members participating in the system (Agreement on TRIPS Art. 23:4).

Members may also exclude from patentability: ... (b) plants and animals other than micro-
organisms, and essentialy biologica processes for the production of plants or animals other
than non-biological and microbiological processes. However, Members shall providefor the
protection of plant varieties either by patents or by an effective sui generis system or by any
combination thereof. The provisions of this subparagraph shall be reviewed four years after
the date of entry into force of the WTO Agreement (Agreement on TRIPS, Art. 27:3).
During the time period referred to in paragraph 2, the Council for TRIPS shall examine the
scope and modalities for complaints of the type provided for under subparagraphs 1(b) and
1(c) of Article XXIIl of GATT 1994 made pursuant to this Agreement, and submit its
recommendations to the Ministerial Conference for approval. Any decision of the Ministerial
Conference to approve such recommendations or to extend the period in paragraph 2 shall be
made only by consensus, and approved recommendations shall be effective for al Members
without further formal acceptance process (Agreement on TRIPS Art. 64:3).
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ANNEX 3

PROCEDURE FOLLOWED FOR THE IMPLEMENTATION OF
ARTICLE 6TER OF THE PARIS CONVENTION
FOR THE PROTECTION OF INDUSTRIAL PROPERTY

Information Supplied by the International Bureau of WIPO

l. States Party to the Paris Convention

Statesdesiring, under Article 6ter(3)(a) of the Paris Convention for the Protection of Industrial
Property of 20 March 1883, revised at Stockholm on 14 July 1967, to communicate to the other States
party to the Convention thelist of armorial bearings, flags and other State emblems, and official signs
and hallmarksindicating control and warranty, that they wish to have protected under Article 6ter(1)(a)
of the Convention, must take the following steps:

Q) send to the International Bureau of WIPO, in the form of a simple letter signed by
the competent national authority, arequest for communication under Article 6ter(3)(a)
of the Paris Convention of the armoria bearings, flags and other State emblems, and
official signs and hallmarks indicating control and warranty, that they wish to have
protected under Article 6ter(1)(a);

2 attach to the request 600 reproductions, preferably on DIN A4 size sheets
(297 mm x 210 mm), of therelevant armorial bearings, flagsand other Stateemblems,
and official signs and hallmarks indicating control and warranty;

3 provide in English and French any information accompanying the reproductions.

Upon receipt of the required documents, the Internationa Bureau prepares and sends a diplomatic
Noteto the Ministriesfor Foreign Affairs of the countries party to the Paris Convention for the purpose
of communicating the reproductions of the signs for which protection is sought. A copy of that Note
is sent, together with the reproductions, to the Industrial Property Offices of those countries.

Under Article 6ter(4), any country party to the Paris Convention may, within aperiod of twelve
months from the receipt of the notification, transmit its objections, if any, through the intermediary
of the International Bureau, to the country concerned.

1. Internationa Intergovernmental Organizations

International intergovernmental organizations desiring, under Article 6ter(3)(b) of the Paris
Convention for the Protection of Industrial Property of 20 March 1883, revised at Stockholm on
14 July 1967, to communicateto the States party to the Convention thelist of armorial bearings, flags,
other emblems, abbreviations and names that they wish to have protected under Article 6ter(1)(b) of
the Convention, must take the following steps:

Q) send to the International Bureau of WIPO, in the form of a simple letter signed by
the Head of the organi zation concerned or an officer of that organization duly authorized
by him, arequest for communication under Article 6ter(3)(b) of the Paris Convention
of the armorid bearings, flags, other emblems, abbreviations and names that the said
organization wishes to have protected under Article 6ter(1)(b);
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2 attach to the request 600 reproductions, preferably on DIN A4 size sheets
(297 mm x 210 mm), of the armorial bearings, flags, other emblems, abbreviations
and names for which protection is requested,;

3 provide in English and French any information accompanying the reproductions;

4 attach a copy in English or French of the Statutes of the organization submitting the
reguest and a list of the member States of that organization, except in the case of an
organi zation bel onging to the United Nations system or an organi zation that has already
communicated such information to WIPO.

Upon receipt of the required documents, the International Bureau checks whether the organization
concerned is entitled to request protection under Article 6ter. If so, the International Bureau prepares
and sends a diplomatic Note to the Ministries for Foreign Affairs of the countries party to the Paris
Convention for the purpose of communicating the reproductions of the signs for which protection is
sought. A copy of that Noteis sent, together with the reproductions, to the Industria Property Offices
of those countries.

Under Article 6ter(4), any country party to the Paris Convention may, withinaperiod of twelve
months from the receipt of the notification, transmit its objections, if any, through the intermediary
of the International Bureau, to the organization concerned.





