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COPYRIGHT ACT 1968

An Act relating to copyright and the protection of certain
performances, and for other purposes

PART I—-PRELIMINARY

Short title
1. This Act may be cited as the Copyright Act 1968.}

Commencement

2. This Act shall come into operation on a date to be fixed by
Proctamation.'

Extension to external Territories

4. This Act extends to every external Territory,

Exclusion of Imperial Copyright Act, 1911

5. (1) This Act operates to the exclusion of the Copyright Act,
1911.

(2) - For the purposes of section 8 of the Acts Interpretation Act
1901-1966, the Copyright Act, 1911 shall be deemed to be an Act
passed by the Parliament of the Commonweaith and to be repealed by
this Act, and the enactment of Part XI shall not be taken to affect the
operation of section 8 of the Acts Interpretation Act 1901-1966 as it
operates by virtue of this subsection in relation to matters to which

that Part does not apply.
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s. 6

Repeal of Copyright Acts
6. The following Acts are repealed:
Copyright Act 1912,
Copyright Act 1933;
Copyright Act 1935;
Copyright Act 1963.

Act to bind the Crown

7. Subject to Part VI, this Act binds the Crown but nothing in this
Act renders the Crown liable to be prosecuted for an offence.

Copyright not to subsist except by virtue of this Act

8. Subject to section 8A. copyright does not subsist otherwise than
by virtue of this Act.

Prerogative rights of the Crown in the nature of copyright

8A. (1) Subject to subsection (2), this Act does not affect anv
prerogative right or privilege of the Crown.

(2) Where a right or privilege of the Crown by way of copyright
subsists in a work or published edition of a work, a person does not
infringe that right or privilege by doing, or authorizing the doing of, an
act in relation to the work or edition without the licence of the Crown
if, assuming that that right or privilege of the Crown did not subsist in
the work or edition, but copvright subsisted under this Act in the work
or edition and was owned by a person other than the Crown, he would
not infringe the copyright of that owner in the work or edition by
doing, or by authorizing the doing of, that act without the licence of
the owner.

(3) Nothing in subsection (2) shall be taken to limit the duration
of the right or privilege of the Crown by way of copyright in a work or
published edition of a work.

Operation of other laws

9. (1) This Act does not affect the right of, or of a person deriving
title directly or indirectly from, the Commonwealth or a State to sell,
use or otherwise deal with articles that have been, or are, forfeited
under a law of the Commonwealith or of the State.

(3) This Act does not affect the operation of the law relating to
breaches of trust or confidence.
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PART II—-INTERPRETATION

Interpretation
10.2 (1) In this Act. uniess the contrary intention appears:

‘““adaptation” means:

(a) in relation to a literary work in a non-dramatic form a version
of the work (whether in its original language or in a different
language) in a dramatic form;

(b) in relation to a literary work in a dramatic form a version of
the work (whether in its original language or in a different
language) in a non-dramatic form:

(ba) in relation to a literary work being a computer program—a
version of the work (whether or not in the language, code or
notation in which the work was originally expressed) not being
a reproduction of the work;

(c) in relation to a literary work (whether in a non-dramatic form
or in a dramatic form):

(i) a transiation of the work: or

(i) a version of the work in which a storv or action is
conveyed solely or principally by means of pictures;
and

(d) in relation to a musical work—an arrangement or transcription
of the work;

“archives” means:
(a) archival material in the custody of:

(1) the Australian Archives;

(i) the Archives Office of New South Wales established
by the Archives Act 1960 of the State of New South
Wales;

(iii) the Public Record Office established by the Public
Records Act 1973 of the State of Victoria; or

(iv) the Archives Office of Tasmania established by the
Archives Act 1965 of the State of Tasmania; or

(b) a collection of documents or other material to which this
paragraph appilies by virtue of subsection (4);

“artistic work” means:

(a) a painting, scuipture, drawing, engraving or photograph,
whether the work is of artistic quality or not;

(b) a building or a model of a building, whether the building or
model is of artistic quality or not; or
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(c) a work of arusuic craftsmanshin (o which neither of the last
two preceding paragraphs appiies: ‘

but does not include a circuit lavout within the meaning of the Circuit
Layouts Act 1989,
“Austraiia” inciudes the external Territories:
“Australian protected person” means a person who. by virtue of
regulations in force unaer the Nauonality and Citizenship Act
1948-1967, is. for the purposes of that Act, under the protection of the
Australian Government:
“author” , in relation to a photograph, means the person who took the
photograph;
“authorized officer” , in relation to a library or archives, means the
officer in charge of that library or archives or a person authorized by
that officer to act on his behalf;
“broadcast” means transmit by wireless telegraphy to the public;
“building” inciudes a structure of any kind;
“calendar year” means a period of 12 months commencing on
1 January;
“cinematograph film” meuns the aggregate of the visual images em-
bodied in an article or thing so as to be capable by the use of that
article or thing:

(a) of being shown as a moving picture; or

(b) of being embodied in another articie or thing by the use of

which it can be so shown;

and includes the aggregate of the sounds embodied in a sound-track
associated with such visual tmages;
“computer program” means an expression, in any language, code or
notation, of a set of instructions (whether with or without related
information) intended. either directly or after either or both of the
following:

(a) conversion to another language, code or notation;

(b) reproduction in a different material form;

to cause a device having digital information processing capabilities to
perform a particular function;
“construction” includes erection, and “reconstruction” has a cor-
responding meaning;
“copy” , in relation to a cinematograph film, means any article or
thing in which the visual images or sounds comprising the film are
embodied;
“dramatic work” includes:

(a) a choreographic show or other dumb show: and

(b) a scenario or script for a cinematograph film;
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but does not include a cinematograpn film as distnct from the sce-
nario or script for a cinematograph film:

“drawing” includes a diagram, map, chart or plan;

“educational institution™ means:

{a)

(c)

(d)

(e)

(f)

(g)

(h)

a school or simiiar institution at which full-ume primary
education or full-ime secondarv education is provided or both
full-ime primarv education and full-ume secondarv education
are provided:

a umiversity, a college of advanced education or a technical
and further educauon institution:

an institution that conducts courses of primary, secondary or
tertiarv education by correspondence or on an external study
basis:

a schooi of nursing in relation to which a notice published
under subsection 10A (4) is in rorce;

an undertaking within a hospital, being an undertaking:

(i) that conducts courses of study or training in the
provision of medical services, or in the provision of
services incidental to the provision of medical ser-
vices; and

(ii) in relation to which a notice published under sub-
section 10A (4) is in force;

a teacher education centre in relation to which a notice
published under subsection 10A (4) is in force;

an Institution that has, as its principal funcuon, the provision
of courses of study or training for the purpose of:

(1) general education;

{i1) the preparation of persons for a particuiar occupation
or profession; or

(it1) the continuing education of persons engaged in a
parucular occupation or protession;

and tn relation to which a declaration under paragraph 10A
(1) (b) 15 1n force;

an undertaking within a body administering an educational
instituuon of a kind referred to in a preceding paragraph of
this definition, being an undertaking:

(i) that has as its principal function, or as one of its
principal functions, the provision of teacher training
for persons engaged as instructors in educational in-
stitutions of such a kind, or of 2 or more such kinds;
and

(ii) in relation to which a declaration under paragraph
10A (1) (b) 1s in force: or
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(j) an institution, or an undertaking within a body administering
an educational insutution of a kind referred to in a preceding
paragraph of this definition, being an institution or undertak-
ing:

(i) that has as its principal function, or as one of its
principal functions, the furnishing of material to edu-
cational institutions of a kind referred to in a preced-
ing paragraph of this definition, or to educationali
institutions of 2 or more such kinds, for the purpose
of assisting those institutions in their teaching pur-
poses; and

(ii) in relation to which a declaration under paragraph
10A (1) (b) is in force;

but does not include an institution that is conducted for the
profit, direct or indirect, of an individual or individuals;
“engraving” inciudes an etching, lithograph, product of photogravure,
woodcut, print or similar work, not being a photograph;
“exclusive licence” means a licence in writing, signed by or on behalf
of the owner or prospective owner of copyright, authorizing the li-
censee, to the exclusion of all other persons, to do an act that, by
virtue of this Act, the owner of the copyright would, but for the
licence, have the exciusive right to do, and “exclusive licensee” has a
corresponding meaning;
“future copyright” means copyright to come into existence at a future
time or upon the happening of a future event;
“handicapped reader” means:

(a) a blind person;

(b) a person suffering severe impairment of his sight;

(c) a person unable to hold or manipulate books or to focus or
move his eyes; or

(d) a person suffering from a perceptual handicap;

“infringing copy” means:

(a) in relation to a work—a reproduction of the work, or of an
adaptation of the work, not being a copy of a cinematograph
film of the work or adaptation;

(b) in relation to a sound recording—a copy of the sound record-
ing not being a sound-track associated with visual images
forming part of a cinematograph film;

(c) in relation to a cinematograph film—a copy of the film;

(d) in relation to a television broadcast or a sound broadcast—a
copy of a cinematograph film of the broadcast or a record
embodying a sound recording of the broadcast; and
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{e) in relation to a published edition of a work—a reproduction ©
the edition:

being an article the making of which constituted an infringement ©
the copyright in the work, recording, film, broadcast or edition or. 7
the case of an article imported without the licence of the owner of the
copvright. would have constituted an infringement of that copyright +
the article had been made in Australia bv the importer. but does not
inciude a non-infringing book whose importation does not consttule
an infringement of that copyright under section 44A or T12A:
“Institution” includes an educational insutution;
“institution assisting handicapped readers” means:
{a) an educational institution: or
(b) any other institution, not being an insutution conducted for
the profit, direct or indirect, of an individual or individuais.
that has as its principal funcuon, or one of its principai
functions, the provision of literary or dramatic works to handi-
capped readers and in relation to which a deciaration unaer
paragraph 10A (1) (c¢) is in force;
“institution assisting intellectually handicapped persons” means:
(a) an educational institution; or
(b) any other institution, not being an institution conducted for
the profit, direct or indirect. of an individual or individuais.
that has as its principal function, or one of its principai
functions, the provision of assistance to intellectually handi-
capped persons and in relation to which a declaration unaer
paragrapin 10A (1) (d) is in force;
“international organization to which this Act applies” means an or-
ganization that is declared by regulations made for the purposes of
section 186 to be an international organization to which this Act
appiies, and includes:
(a) an organ of, or office within, an organization that is so de-
clared; and
(b) a commission, council or other body established by such an
organization or organ;
“judicial proceeding’” means a proceeding before a court, tribunai or
person having by law power to hear, receive and examine evidence on
oath;
“law of the Commonwealth” inciudes a iaw of a Territory;
“literary work” includes:

(a) a table, or compilation, expressed in words, figures or symbols
(whether or not in a visibie form); and

(b) a computer program or compilation of computer programs;
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“manuscript” . in reiauon 10 a work, means an original document
empodyving the work, whether written by hand or not;

“material form” | in relation to a work or an adaptauon of a work.
includes anv form (whether visible or not} of storage from which the
work or adaptation, or a substantial part of the work or adaptation.
can be reproduced:

“non-infringing book” means a book made (otherwise than under &
compulsory licence) in a country specified in regulations made for the
purposes of subsection 184 (1), being a book whose making did not
constitute an infringement of anv copyright subsisting in a work. or in
a published edition of a work, under a law ot that country;

“officer in charge” means:

(a) in relation to archives—the archivist or other person having,
for the time being, immediate care and control of the coilec-
tion comprising the archives: and

(c) in relation to a library—the librarian or other person having,
for the time being, immediate care and control of the collec-
tion comprising the library;

“photograph” means a product of photography or of a process simiiar
to photography, other than an article or thing in which visual images
forming part of a cinematograph film have been embodied, and in-
cludes a product of xerography, and “photographic” has a correspond-
ing meaning;

“plate” includes a stereotype, stone. block, mould. matrix, transter.
negative or other similar appliance;

“prospective owner” means:

(a) in relation to a future copyright that is not the subject of an
agreement of a kind referred to in subsection 197 (1)—the
person who will be the owner of the copyright on its coming
INto existence; or

(b) in relation to a future copyright that is the subject of such an
agreement—the person in whom, by virtue of that subsection,
the copyright wiil vest on its coming into existence;

“record” means a disc, tape, paper or other device in which sounds
are embodied:;

“sculpture” includes a cast or mode! made for purposes of sculpture;
“sound broadcast” means sounds broadcast otherwise than as part of 2
television broadcast:

“sound recording” means the aggregate of the sounds embodied in a
record;
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“sound-trach” . in relation o visual images forming part of 4 cne-
matograpn iim. means:

{a) the part of anv arucie or thing, derng an 4article or (hing 1n
wnich those visual images are empodied. in which sounas are
empodied: or

{b) a ugisc. tape or other device in which sounds are embodied and
wnich 1s made availabie bv the maker of the film for use in
conjunction with the articie or thing in which those visual
images are embodied:

“sufficient acknowiedgement” . in relauon (o a work, means an ac-
knowiedgement identifving the work bv its title or other descripuon
and. unless ine work is anonvmous or pseudonvmous or the author has
oreviousiv agreed or directed that an acknowledgement of his name Is
not 1o be made, also idenufying the author:

“television broadcast” means visual images broadcast by wav of teievi-
sion, together with anyv sounds broadcast for reception along with those
images;

“the Australian Broadcasting Commission” means the Australian
Broadcasting Commission that was established under the Broaacasung
and Television Act 1942;

*the Australian Broadcasting Corporation” means the Austraiian
Broadcastuing Corporation established under the Ausiralian Broadcast-
ing Corporation Act 1983,

“the Commonweaith” inciudes the Administration of a Territory;

“the Copyright Act. 1911”7 means the Imperiai Act known as the
Copyright Act, 1911;

*“the Copyright Tribunal” or ‘“the Tribunai” means the Copvright
Tribunal established by Part VI, and includes a member of that
Tribunal exercising powers of that Tribunal;

“the Crown” includes the Crown in right of a State, the Crown in right
of the Northern Territory and the Crown in right of Norfolk Island
and also inciudes the Administration of a Territory other than the
Northern Territory or Norrolk Island;

*the National Librarian” has the same meaning as in the Nauonal
Library Act 1960-1967,

*“the National Library” means the Nationai Library established under
the Nauonai Library Act 1960-1967,

*“the Special Broadcasting Service” means the Special Broadcasting
Service that was referred to in section 5 of the Special Broadcasiing
Service Act 1991

“the Speciai Broadcasting Service Corporation” means the bodyv cor-
porate preserved and conunued in existence as the Special Broadcast-
ing Service Corporation under section 5 of the Special Broadcasting
Service Act 1991
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*will” inciudes a codicil;

“wireless telegraphy” means the emitting or receiving, otherwise than
over a path that 1s provided by a material substance, of electromag-
netic energy;

“wireless telegraphy apparatus” means an appliance or apparatus for
the purpose of transmitting or recetving sounds or visual images by
means of wireiess telegraphy:

“work” means a literary, dramauc, musical or arustic work;

“work of joint authorship” means a work that has been produced by
the collaboration of two or more authors and in which the contribu-
tion of each author is not separate from the contribution of the other
author or the contributions of the other authors;

“writing” means a mode of representing or reproducing words, figures
or symbols in a visible form, and “written” has a corresponding
meaning.

(1A) Without limiting the meaning of the expression *“educational
purposes” in this Act, a copy of the whole or a part of a work or other
subject-matter shall be taken, for the purposes of the provision in
which the expression appears. to have been made, used or retained, as
the case may be, for the educational purposes of an educational
institution if:

(a) it is made or retained for use, or is used, in connection with a

particular course of instruction provided by the institution; or

(b) it is made or retained for inclusion, or is included, in the

collection of a library of the institution.

(2) Without limiting the meaning of the expression ‘reasonable
portion” in this Act, where a literary, dramatic or musical work is
contained in a published edition of that work, being an edition of not
less than 10 pages, a copy of part of that work, as it appears in that
edition, shall be taken to contain only a reasonable portion of that
work if the pages that are copied in the edition:

(a) do not exceed, in the aggregate, 10% of the nuinber of pages

in that edition; or

(b) in a case where the work is divided into chapters exceed, in

the aggregate, 10% of the number of pages in that edition but
contatn only the whole or part of a single chapter of the work.

(3) In this Act, unless the contrary intention appears:
(a) a reference to the body administering an institution shall be
read as:
(i) in a case where the institution is a body corporate—a
reference to the institution; or
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(i1} in anv other case—a rererence 1o the body or perscn
(inctuding the Crown) having ultimate responsioiliiy
for the administration of the institution;

a reference to the body admimistering a librarv or archives
shail be read as a reference to the bodv (whether incorporated
or not), or the person (including the Crown), having uiumate
responsibility for the administration of the library or arcnnves:
a reference to a copv of a sound recording shall be read as .
reference to a record embodving a sound recording or
substantial part of a sound recording being a record derived
directiy or indirectly from a record produced upon the making
of a sound recording;
a reference to the Crown in right of a State shail be read a3
inciuding a reference to the Crown in right of the Northern
Territory and the Crown in right of Norfolk Island:
a reference to the custodian in charge of the copving records
of an educational institution, an insutution assisting handi-
capped readers or an institution assisting intellectuaily handi-
capped persons shall be read as a reference to the person
having responsibility for the day-to-day admunistration of the
institution;

a reference to the making, by reprographic reproduction, of a

copy of a document, or of the whoie or a part of a work, shalil

be read as a rererence to the making of a facsimile copy or the

document or the whole or that part of the work, being .

facsimiie copy of any size or form:

a reference to a handicapped reader’s copy of a work. or of 2

part of a work, shail be read as a reference to:

(i) a record embodying a sound recording of the work.
or of the part of the work, betng a record that was
made by, or on behalf of, the bodv administering an
institution assisting handicapped readers for use by a
handicapped reader for the purpose of research or
study that he i1s undertaking or proposes to undertake
or for the purpose of instructing himself on any
matter; or

(i1) a Braille version, large-print version or photographic

version of the work, or of the part of the work, being
a Braille version, large-print version or photographic
version, as the case may be, made bv, or on behalf of.
the body administering the insttution assisting handi-
capped readers for use by a handicapped reader for
the purpose of research or study that he is undertak-
ing or proposes to undertake or for the purpose of
instrucung himself on any matter;
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a reference to an intellectuailv handicapped person’s copy. In
relation to the whole or a part or an eligible item within the
meaning of Part VB, shall be read as a reference to a copy.
within the meaning of that Part. of an eligible item, or of a
part of an eligible item, as the case may be. made by, or on
behalf or. the pbodv admunistering an institution assisting in-
teilectuaily handicapped persons, being a copy that ts made for
the sole purpose ot use in the provision, whether by the
institution or otherwise, of assistance to an intellectually
handicapped person or persons.
a reference to a mieroform copy of the wnole or a part of a
work shail be read as a reference to a copyv of the whoie or a
part of the work produced by miniaturizing the graphic sym-
bols of which the work is composed;
a reference to a periodical publication shall be read as a
reference to an issue of a periodical publication and a refer-
ence to articles contained in the same periodical publication
shall be read as a reference to articles contained in the same
issue of that periodical publication;
a reference to a record embodying a sound recording shall be
read as a reference to:
(i) a record produced upon the making of a sound
recording; or
(i1) another record embodving the sound recording di-
rectly or indirectly derived from a record so pro-
duced;
a reference to a relevant record. or a relevant declaration. in
relation to the making, in reliance on a particular section
tother than section 49):
(i) of a copy, or a handicapped reader’s copy, of the
whole or a part of a work; or
(ia) of an intellectually handicapped person’s copy of the
whole or a part of an eligible item: or
(i) of a copy of a sound recording or a cinematograph
film;
shall be read as a reference to any record or declaration of z
kind referred to in that section that is required by this Act to
be made in relation to the making of that copy;
a reference to a relevant deciaration, in relation to the making,
in reliance on section 49, of a copy of the whole or a part of a
work, shail be read as a reference to:
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{1) in a case where lhe copy IS made in reliance on
subsection 49 (2)—a4 deciaration of the kind referred
to 1n subsection 49 (1) that 1s furnished in relation to
the making of the copy.

{il} 1n a case where the copy is made in relitance on
subsection 49 (2C)—a declaration of the kind re-
ferred to 1n paragraph 49 (2C) (b) that is made in
relation to the making of the copy; or

{iii) in anv case—a deciarauon of the kind referred to in
subsection 49 (5) that is made n reiation to the
making of the copyv: and

(n) a reference to a State shail be read as including a reference to
the Northern Territorv and Norfolk Island and a reference to
a Territory shall be read as not inciuding a reference to the
Northern Territorv or Norfolk Island.

{4} Where:

(a) a collection of documents or other material of historical sig-
nificance or public interest that is in the custody of a bodyv,
whether incorporated or unincorporated, is being maintained
by the body for the purpose of conserving and preserving
those documents or other material: and

(b) the body does not maintain and operate the collection for the
purpose of deriving a profit;

paragraph (b) of the definition of “archives™ in subsection (1) applies
to that coilection.

Dectarations and notices relating to certain bodies and institutions

10A. (1) The Attorney-General may, by notice in writing pub-
lished in the Gazere:

(b) declare an instutution to be an educational institution for the
purposes ot this Act;

(c) declare an institution to be, for the purposes of this Act, an
institution assisting handicapped readers; or

(d) deciare an institution to be, for the purposes of this Act, an
institution assisting intellectually handicapped persons.

(2) The Attorney-General may, by notice in writing published in
the Gazette, revoke a declaration made under subsection (1).

(3) ‘The Attorney-General shall cause a copy of a notice under
subsection (1) or (2) to be laid before each House of the Parliament
within 15 sitting days of that House after the notice is published in the
Gazette.
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(4) The bodv administering an institution may cause to be pub-
lished in the Gazerte a notice that:
(a) sets out full particutars of the name and address of the institu-
tion; and
(b) contains a statement to the effect that the notice is published
for the purposes of this subsection.

(5) The bodv administering an institution may cause to be pub-
lished in the Gazette a notice revoking a notice published under
subsection (4) in reiauon to the institution.

(6) In this section, “institution” inciudes a school of nursing, an
undertaking within a hospital. a teacher education centre and an
undertaking within a body administering an educational institution.

Residence in a country not affected by temporary absence

11. For the purposes of this Act. a person who, at a material time,
was ordinarily resident in a country (including Australia) but was
temporarily absent from that country shall be treated as if he had been
resident in that country at that time.

References to Parliament

12. A reference in this Act to a Parliament shall be read as a
reference to the Parliament of the Commonwealth or of a State or a
legisiature of a Territory.

Acts comprised in copyright

13. (1) A reference in this Act to an act comprised in the
copyright in a work or other subject-matter shall be read as a refer-
ence to anyv act that, under this Act, the owner of the copyright has the
exclusive right to do.

(2) For the purposes of this Act, the exclusive right to do an act in
relation to a work, an adaptation of a work or any other subject-matter
includes the exciusive right to authorize a person to do that act in
relation to that work, adaptation or other subject-matter.

Acts done in relation to substantial part of work or other
subject-matter deemed to be done in relation to the whole

14. (1) In this Act, unless the contrary intention appears:

(a) a reference to the doing of an act in relation to a work or
other subject-matter shall be read as including a reference to
the doing of that act in relation to a substantial part of the
work or other subject-matter; and
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(b) a reference to a reproduction, adaptation or copy of a work
shail be read as inciuding a reference to a reproduction.
adaptation or copy of a substantial part of the work. as the

case may be.

(2) This section does not affect the interpretation of any reference
in sections 32, 177, 180, 187 and 198 to the publication. or absence ot

publication, of a work.

References to acts done with licence of owner of copyright

15. For the purposes of this Act, an act shall be deemed 10 have
been done with the licence of the owner of a copyright if the doing of
the act was authorized by a licence binding the owner of the copyright.

References to partial assignment of copyright

16. A reference in this Act to a parual assignment of copyright
shall be read as a reference to an assignment of copyright that is
limited in any way. ’

Statutory employment

17. For the purposes of this Act, the employment of a person, or
the employment of a person as an apprentice, under a law of the
Commonwealth or of a State but otherwise than under a contract of
service or contract of apprenticeship shall be treated as if that empioy-
ment were employment under a contract of service or empioyment
under a contract of apprenticeship, as the case may be.

Libraries established or conducted for profit

18. For the purposes of this Act, a library shall not be taken to be
established or conducted for profit by reason only that the library is
owned by a person carrying on business for profit.

References to Copyright Act, 1911

19. A reference in a provision of this Act to the Copyright Act.
1911, in relation to any time before the commencement of this Act,
shall, for the purposes of the application of that provision in relation
to a State or a Territory, be read as a reference to the Copyright Act,
1911 as it applied in that State or Territory at that time.

Names under which work is published

20. (1) A reference in this Act to the name or names under which
a work was published shall be read as a reference to the name or
names specified in the work as the name of the author or the names of
the authors of the work.
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(2) For the purposes oI tnis Act. 4 puplicaion of a work under
two or more names shail not pe taken 0 be pseudonvmous uniess ail
those names are pseudonyms.

Reproduction of works

21. (1) For the purposes of tnais Act, a literarv. dramatc or
musical work shail be deemed (0 have been reproduced in a material
form if a sound recording or cinematograph film is made of the work.
and anv record embodving such a recording and any copy of sucn a
film shall be deemed to be a reproduction of the work.

(2) The last preceding subsection applies in reiation to an adapta-
tion of a work in like manner as it applies 1n relation to a work.

(3) For the purposes of this Act, an arustic work shall be deemed
to have been reproduced:
(a) in the case of a work in a two-aimensional form—if a version
of the work is produced in a three-dimensional form: or
(b) in the case of a work in a three-dimensional form—if a version
of the work is produced in a two-dimensional form:

and the version of the work so produced shall be deemed to be 2
reproduction of the work.

(4) The last preceding subsection has effect subject to Division 7 of
Part I11.

Provisions relating to the making of a work or other subject-mstter

22. (1) A reference in this Act to the time when, or the period
during which, a literary, dramatic. musical or artistic work was made
shall be read as a reference to the time when, or the period during
which, as the case may be, the work was first reduced to wriiing or o
some other material form.

(2) For the purposes of this Act. a literary, dramatic or musical
work that exists in the form of sounds embodied in an article or thing
shail be deemed to have been reduced to a material form and to have
been so reduced at the time when those sounds were embodied in that

article or thing.

(3) For the purposes of this Act:

(2) a sound recording shall be deemed ¢ have been made at the
tume when the first record embodying the recording was pro-
duced; and

(b) the maker of the sound recording is the person who owned
that record at that time.
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(4) For the purposes of this Act:

(a) a reference to the making of a cinematograph film shail be
read as a reference (o the doing of the things necessary for the
production of the rirst copy of the tilm; and

(b) the maker of the cinematograph film is the person by whom
the arrangements necessary tor the making ot the film were
undertaken.

(5) For the purposes of this Act. a television broadcast or sound
broadcast shall, subject to subsection (6), be deemed to have been
made by the person by wnom. it the ume when, and from the piace
from which, the visual images or sounds constituting the broadcast, or
both, as the case may be. were broadcast.

(6) Where a television broadcast or sound broadcast made by a
person from a satellite, wherever located, consists of material transmit-
ted from the earth to the sateliite (whether directly or by means of
another satellite) the broadcast shall, for the purposes of this Act, be
deemed to have been made by the person at the ume when, and from
the place from which, the material was so transmitted from the earth.

Sound recordings and records

23. (1) For the purposes of this Act, sounds embodied in a
sound-track associated with visual images forming part of cinemato-
graph film shall be deemed not to be a sound recording.

{2) A reference in this Act to a record of a work or other
subject-matter shall, uniess the contrary intention appears, be read as a
reference to a record by means of which the work or other subject-
matter can be performed.

References to sounds and visual images embodied in an article

24. For the purposes of this Act, sounds or visual images shall be
taken to have been embodied in an article or thing if the articie or
thing has been so treated in relation to those sounds or visuai images
that those sounds or visuai images are capable, with or without the aid
of some other device, of betng reproduced from the article or thing.

Provisions relating to broadcasting

25. (1) A reference in this Act to broadcasting shall, unless the
contrary intention appears, be read as a reference to broadcasting
whether by way of sound broadcasting or of television.

(2) A reference in this Act to the doing of an act by the reception
of a television broadcast or sound broadcast shall be read as a
reference to the doing of that act by means of receiving a broadcast:
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1a) from the transmission Dv wnich the broadcast i1s made; or

(b) from a transmission made otherwise than by way of broadcast-
ing, but simultaneousiv with the transmission referred to in the
last preceding paragrapn; ‘

whetner the reception of the broadcast is directly from the transmis-
sion concerned or from a re-transmission made by any person from

any piace.

(3) Where a record embodving a sound recording or a copy of a
cinematograph film is used for the purpose of making a broadcast (in
this subsection referred to as *‘the primary broadcast” ), a person who
makes a broadcast (in this subsection referred to as “the secondary
broadcast” ) by receiving and simultaneously making a further trans-
mission of:

(a) the transmission by which the primary broadcast was made: or

(b) a transmission made otherwise than by way of broadcasting but

simultaneously with the transmission referred to in the last
preceding paragraph:

shall. for the purposes of this Act, be deemed not to have used the
record or copy for the purpose of making the secondary broadcast.

(4) In this Act:

(a) a reference to a cinematograph film of a television broadcast
shall be read as including a reference to a cinematograph film,
or a photograph, of any of the visual images comprised in the
broadcast; and

(b) a reference to a copy of a cinematograph film of a television
broadcast shall be read as including a reference to a copy of a
cinematograph film, or a reproduction of a photograph, of any
of those images.

(5) In this section, *“re-transmission” means any re-transmission,
whether over paths provided by a material substance or not, and
includes a re-transmission made by making use of any article or thing
in which the visual images or sounds constituting the broadcast, or
both, as the case may be, have been embodied.

References to transmission to subscribers to a diffusion service

26. (1) A reference in this Act to the transmission of a work or
other subject-matter to subscribers to a diffusion service shall be read
as a reference to the transmission of the work or other subjeci-matter
in the course of a service of distributing broadcast or other matter
(whether provided by the person operating the service or by other
persons) over wires. or over other paths provided by a materizl
substance, to the premises of subscribers to the service.
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(2) For the purposes of this Act, where a work or other subject-

matter 1s so transmitted:

(a) the person operating the service shall be deemed 1o be the
person causing the work or other subject-matter to be so
transmitted; and

(b) no person other than the person operating the service shall be
deemed to be causing the work or other subject-matter to be
so transmitted, whether or not he provides any facilities for the
transmission.

(3) For the purposes of the application of this section, a service o1
distributing broadcast or other matter shall be disregarded where the
service is only incidentai to a business of keeping or letting premises at
which persons reside or sleep, and is operated as part of the amenities
provided exclusively for residents or inmates of the premises or for
those residents or inmates and their guests.

(4) A reference in this section to the person operating a service of
distributing broadcast or other matter shall be read as-a reference to
the person who, in the agreements with subscribers to the service,
undertakes to provide them with the service, whether he is the person
who transmits the broadcast or other matter or not.

(5) Where a service of distributing matter over wires or over other
paths provided by a material substance is only incidentai to, or part of,
a service of transmitting telegraphic or telephonic communications, a
subscriber to the last-mentioned service shail be taken, for the pur-
poses of this section, to be a subscriber to the first-mentioned service.

Performance

27. (1) Subject to this section, a reference in this Act to

performance shall:

(a) be read as including a reference to any mode of visual or aural
presentation, whether the presentation is by the operation of
wireless telegraphy apparatus, by the exhibition of a cinemato-
graph film, by the use of a record or by any other means; and

(b) in relation to a lecture, address, speech or sermon—be read as
including a reference to delivery;

and a reference in this Act to performing a work or an adaptation of a
work has a corresponding meaning,.

(2) For the purposes of this Act, broadcasting, or the causing of a
work or other subject-matter to be transmitted to subscribers to a
diffusion service, shall be deemed not to constitute performance or to
constitute causing visual images to be seen or sounds to be heard.
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(3) Where visual images or sounds are displaved or emitted bv anv
receiving apparatus to whicn they are conveyed by the transmission of
electromagnetic signais (whether over paths provided by a material
substance or not), the operation of any apparatus by which the signals
are transmitted, directly or indirectiv, to the receiving apparatus shall
be deemed not to constitute pertormance Or to consuitute causing
visual images to be seen or sounds to be heard but, in so far as the
display or emission of the images or sounds constitutes a performance,
or causes the images to be seen or the sounds to be heard. the
performance, or the causing of the images to be seen or sounds to be
heard, as the case may be, shail be deemed to be effected bv the

operation of the receiving apparatus.

(4) Without prejudice to the last two preceding subsections, where
a work or an adaptation of a work is performed or visual images are
caused to be seen or sounds to be heard by the operation of any
apparatus referred to in the last preceding subsection or of any
apparatus for reproducing sounds by the use of a record, being
apparatus provided by or with the consent of the occupier of the
premises where the apparatus is situated, the occupier of those prem-
ises shall, for the purposes of this Aet, be deemed to be the person
giving the performance or causing the images to be seen or the sounds
to be heard, whether he is the person operating the apparatus or not.

(5) This section does not apply te a performance within the
meaning of Part XIA.

Performance of works or other subject-matter in the course of
educatienal instruction

28. (1) Where a literary, dramatic or musical work:

(a) is performed in class, or otherwise in the presence of an
audience; and

(b) is so performed by a teacher in the course of his giving
educational instruction, not being instruction given for profit,
or by a student in the course of his receiving such instruction;

the performance shall, for the purposes of this Act, be deemed not to
be a performance in public if the audience is limited to persons who
are taking part in the instruction or are otherwise directly connected
with the place where the instruction is given.

(2) For the purposes of the last preceding subsection, educational
instruction given by a teacher at a place of education that is not
conducted for profit shall not be taken to be given for profit by reason
only that the teacher receives remuneration for giving the instruction.
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(3) For the purposes of supbsection (1). 4 person shall not pe taken
to be directlv connected with a piace where instrucuon (s given by
reason only that he is a parent or guardian of a student wno receives
instruction at that place.

(4) The last three preceding subsections appiv 1n relauion to sound
recordings and cinematograpn nims in like manner as thev appiy in
relation to literary, dramatc and musical works but, in the appiication
of those subsections in relation to such recordings or films. any
reference to performance shail be read as a reference to the act of
causing the sounds concerned 1o be heard or the visual images con-

cerned to be seen.

Publication

29. (1) Subject to this section, for the purposes of this Act:

(a) a literary, dramatic, musical or arustic work. or an edition of
such a work, shall be deemed to have been published if, but
only if. reproductions of the work or edition have been sup-
plied (whether by sale or otherwise) to the public;

(b) a cinematograph film shall be deemed to have been published
if. but only if, copies of the film have been sold, let on hire, or
offered or exposed for sale or hire, to the public; and

{c) a sound recording shall be deemed to have been published if,
but onlv if, records embodying the recording or a part of the
recording have been supplied (whether by sale or otherwise) to
the public.

(2) In determining, for the purposes of paragraph (1) (a), whether
reproductions of a work or edition have been supplied to the public,
section 14 does not apply.

(3) For the purposes of this Act, the performance of a literary,
dramatic or musical work, the supplying (whether by sale or otherwise)
to the public of records of a literary, dramatic or musical work, the
exhibition of an artistic work, the construction of a building or of a
model of a buiiding, or the supplying (whether by sale or otherwise) to
the public of photographs or engravings of a building, of a model of a
building or of a sculpture, does not constitute publication of the work.

(4) A publication that i1s merely colourable and is not intended to
satisfy the reasonable requirements of the public shall be disregarded
for the purposes of this Act except in so far as it may constitute an
infringement of copyright or a breach of a duty under Part IX.
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(5) For the purposes of this Act, a publication in Australia or 1n
any other country shall not be treated as being other than the first
publication by reason oniy of an earlier publicauon elsewhere, if the
two publications took place within a period of not more than thirty
days.

(6) In determining, for the purposes of any provision of this Act:

(a) whether a work or other subject-matter has been published:

(b) whether a publication of a work or other subject-matter was
the first publicauon of the work or other subject-matter; or

(c) whether a work or other subject-matter was published or
otherwise dealt with in the life-time of a person:

any unauthorized publication or the doing of any other unauthorized
act shall be disregarded.

(7) Subject to section 52, a publication or other act shall, for the
purposes of the last preceding subsection, be taken to have been
unauthorized if, but only if:

(a) copyright subsisted in the work or other subject-matter and the
act concerned was done otherwise than by, or with the licence
of, the owner of the copyright; or

(b) copyright did not subsist in the work or other subject-matter
and the act concerned was done otherwise than by, or with the
licence of:

(i) the author or, in the case of a sound recording,
cinematograph film or edition of a werk, the maker
or publisher, as the case may be; or

(ii) persons lawiully claiming under the author, maker or
publisher.

(8) Nothing in either of the last two preceding subsections affects
any provisions of this Act relating to the acts comprised in a copyright
or to acts constituting infringements of copyrights or any provisions of
Part IX.

Ownership of copyright for particular purposes

30. In the case of a copyright of which (whether as a resuit of a
partial assignment or otherwise) different persons are the owners in
respect of its application to:

(a) the doing of different acts or classes of acts; or

(b) the doing of one or more acts or classes of acts in different

countries or at different times;

the owner of the copyright, for any purpose of this Act, shall be
deemed to be the person who is the owner of the copyright in respect
of its application to the doing of the particular act or class of acts, or
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to the doing of the parucuiar act or class of acts in the particular
country or at the parucuiar time, as the case may be, that is relevant to
that purpose, and a reference in this Act to the prospective owner of a
future copyright of which different persons are the prospective owners
has a corresponding meaning.

PART III—-COPYRIGHT IN ORIGINAL LITERARY, DRAMATIC,
MUSICAL AND ARTISTIC WORKS

Division I —Nature, Duration and Ownership of Copyright in Works

Nature of copyright in original works

31. (1) For the purposes of this Act, unless the contrary intention
appears, copyright, in relation to0 a work, is the exclusive right:
(a) in the case of a literary, dramatic or musical work, to do all or
any of the tollowing acts:
(i) to reproduce the work in a material form:
(i) to publish the work;

(it1) to perform the work in public;

(iv) to broadcast the work;

(v) to cause the work to be transmitted to subscribers 10
a diffusion service;

(vi) to make an adaptation of the work;

(vii) to do, in relation to a work that is an adaptation of
the first-mentioned work, any of the acts specified in
relation to the first-mentioned work in subparagraphs
(i) to (v), inclusive; and

(b) in the case of an artistic work, to do all or any of the following
acts:
(i) to reproduce the work in a material form;
(i1) to publish the work;

(i11) to include the work in a television broadcast;

(iv) to cause a television programme that inciudes the
work to be transmitted to subscribers to a diffusion
service.

{2) The generality of subparagraph (1) (a) (i) is not affected by
subparagraph (1) (a) (vi).
Original works in which copyright subsists

32. (1) Subject to this Act, copyright subsists in an original
literary, dramatic, musical or artistic work that is unpublished and of
which the author:
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(a) was a qualified person at the time when the work was made;
or

(b) if the making of the work extended over a period—was a
qualified person for a substantial part of that period.

(2) Subject to this Act, where an original literary, dramatic,
musical or artistic work has been published:
(a) copyright subsists in the work; or
(b) if copyright in the work subsisted immediately before its first
publication—copyright continues to subsist in the work:

if, but onlv if:
(c) the first publication of the work took place in Austraiia;
(d) the author of the work was a qualified person at the ime when
the work was first published; or
(e) the author died before that time but was a qualified person
immediately before his death.

(3) Notwithstanding the last preceding subsection but subject to
the remaining provisions of this Act, copyright subsists in:
(a) an original artistic work that is a building situated in Australia;
or
(b) an original artistic work that is attachead to, or forms part of,
such a building,.

(4) In this section, “qualified person” means an Australian citizen,
an Australian protected person or a person resident in Austraiia.

Duration of copyright in original works

33. (1) This section has effect subject to subsection 32 (2) and to
section 34.

(2) Subject to this section, where, by virtue of this Part, copyright
subsists in a literary, dramatic or musical work, or in an artistic work
other than a photograph, that copyright continues to subsist until the
expiration of 50 years after the expiration of the calendar year in
which the author of the work died.

(3) If, before the death of the author of a literary, dramatic or
musical work:
(a) the work had not been published;
(b) the work had not been performed in public;
(c¢) the work had not been broadcast; and
(d) records of the work had not been offered or exposed for sale
to the public;
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the copyright in the work conunues (o subsist unul the expiration of 3U
years after the exprrauon of the calendar vear in which the work 1s
first published. performed in public, or broaacast. or records of the
work are first offered or exposed for sale to the public, whichever is
the earliest of those events to happen.

(4) A reference in the last preceding subsection (0 the doing of an
act in relation 10 a work shall be read as inciuding a reference to the
doing of that act 1n reiauon to an adaptation ot the work.

(5) If, berore the death of the author of in engraving, the
engraving haa not been published. the copyright in the engraving
continues to subsist until the expiration of 50 vears after the expiration
of the calendar vear in which the engraving is first pubiished.

(6) Copyright subsisting in a photograph by virtue of this Part
continues to subsist until the expiration of 50 vears after the expiration
of the calendar vear in which the photograph is first published.

Duration of copyright in anonymous and pseudonymous werks

34. (1) Subject to the next succeeding subsecuon, where the first
publication of a literary, dramatic or musical work, or of an artistic
work other than a photograph, is anonymous or pseudonymous, the
last preceding section does not apply in relation to the work but any
copyright subsisting in the work by virtue of this Part continues to
subsist until the expiration of the period of 50 years after the expira-
tion of the calendar vear in which the work was first published.

(2) The last preceding subsection does not apply in relation to a
work if, at anv time before the expirauon of the period referred to in
that subsection. the identity of the author of the work is generally
known or can be ascertained by reasonable inquiry.

Ownership of copyright in original works
35. (1) This section has effect subject to Parts VII and X.

(2) Subject to this section, the author of a literary, dramatic,
musical or artistic work is the owner of any copyright subsisting in the
work by virtue of this Part.

(3) The operation of any of the next three succeeding subsections
in relation to copyright in a particuiar work may be excluded or
modified by agreement.

(4) Where a literary, dramatic or artistic work is made by the
author in pursuance of the terms of his emplovment by the proprietor
of a newspaper, magazine or similar periodical under a contract of
service or apprenticeship and is so made for the purpose of publica-
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tion in a newspaper, magazine or similar periodical. the proprietor is
the owner of any copvright subsisting 1n the work bv virtue of this Part
in so far as the copyright relates to:
(a) publication of the work in anvy newspaper, magazine or similar
pertodical;
(b) broadcasting the work: or
(c) reproduction of the work for the purpose of its being so
published or broadcast:

but not otherwise.

(5) Subject to the last preceding subsection, where:

(a) a person makes, for valuable consideration, an agreement with
another person for the taking of a photograph. the painting or
drawing of a portrait or the making of an engraving by the
other person: and

(b) the work is made in pursuance of the agreement:

the first-mentioned person is the owner of any copyright subsisting in
the work by virtue of this Part, but, if at the time the agreement was
made that person made known, expressly or by implication, to the
author of the work the purpose for which the work was required, the
author is entitled to restrain the doing, otherwise than for that pur-
pose, of any act comprised in the copyright in the work.

(6) Where a literary, dramatic or artistic work to which neither of
the last two preceding subsections appiies, or a musical work, is made
by the author in pursuance of the terms of his employment by another
person under a contract of service or apprenticeship, that other person
is the owner of any copyright subsisting in the work by virtue of this

Part.
Division 2—Infringement of Copyright in Works

Infringement by doing acts comprised in the copyright

36. (1) Subject to this Act, the copyright in a literary, dramatic,
musical or artistic work is infringed by a person who, not being the
owner of the copyright, and without the licence of the owner of the
copyright, does in Australia, or authorizes the doing in Australia of,

any act comprised in the copyright.

(2) The next three succeeding sections do not affect the generality
of the last preceding subsection.



IP/N/1/AUS/1/Add.1

Page 40

Copyright Act 1968 27
s. 37

Infringement by importation for sale or hire

37. Subject 10 section 44A. the copyright in a literary, dramatic,
musical or artistic work is infringed by a person wno, without the
licence of the owner of the copyright, imports an article into Australia
for the purpose of:

(a) selling, letting for hire. or by way of trade orfering or exposing

for sale or hire, the arucie:

(b) distributing the arucie:

(i) for the purpose of trade: or
(ii) for any other purpose to an extent that will affect
prejudiciallv the owner of the copyright; or

(¢) by wayv of trade exhibiting the article in public:

if the importer knew, or ought reasonably to have known. that the
making of the article would, if the arucle had been made in Australia
by the importer, have constituted an infringement of the copyright.

Infringement by sale and other dealings

38. (1) Subject to section 44A, the copyright in a literary,
dramatic, musical or artistic work is infringed by a person who, in
Australia, and without the licence of the owner of the copyright:

(a) sells, lets for hire, or by way of trade offers or exposes for sale

or hire, an article; or

(b) by way of trade exhibits an article in public:

if the importer knew, or ought reasonably to have known, that the
making of the article constituted an infringement of the copyright or,
in the case of an imported article, would, if the article had been made
in Australia by the importer, have constituted such an infringement.

(2) For the purposes of the last preceding subsection, the distribu-
tion of any articles:
(a) for the purpose of trade; or
(b) for any other purpose to an extent that affects prejudicially the
owner of the copyright concerned:

shall be taken to be the saie of those articles.

Infringement by permitting place of public entertainment to be used
for performance of work

39. (1) The copyright in a literary, dramatic or musical work is
infringed by a person who permits a place of public entertainment to
be used for the performance in public of the work, where the perfor-
mance constitutes an infringement of the copyright in the work.
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(2) This section does not appiy where the person permitting the

place to be so used establishes:

(a) that he was not aware, and had no reasonable grounds for
suspecting, that the performance would be an infringement of
the copyright: or

(b) that he gave the permission gratuitousiv, or for a consideration
that was onlv nominal or, if more than nominal, did not
exceed a reasonaoie estimate of the expenses to be incurred by
him by reason of the use of the place for the performance.

(3) In this section, “place of public entertainment” inciudes any
premises that are occupied principally for purposes other than public
entertainment but are from time 10 time made available for hire for
purposes of public entertainment.

Infringing copies made on machines installed in libraries and archives

39A. Where:

(a) a person makes an infringing copy of, or of part of, a work on
a machine for the making, by reprographic reproduction, of
copies of documents. being a machine installed by or with the
approval of the bodv administering a library or archives on the
premises of the library or archives, or outside those premises
for the convenience of persons using the library or archives;
and

(b) there is affixed to. or in close proximity to, the machine, in a
place readily visible to persons using the machine, a notice of
the prescribed dimensions and in accordance with the pre-
scribed form;

neither the body administering the library or archives nor the officer
in charge of the library or archives shall be taken to have authorized
the making of the infringing copy by reason only that the copy was
made on that machine.

Division 3—Acts not Constituting Infringements of Copyright in Works

Fair dealing for purpose of research or study

40. (1) A fair dealing with a literary, dramatic, musical or artistic
work, or with an adaptation of a literary, dramatic or musical work,
for the purpose of research or study does not constitute an infringe-
ment of the copyright in the work.

(1A) A fair dealing with a literary work (other than lecture notes)
does not constitute an infringement of the copyright in the work if it is
for the purpose of, or associated with, an approved course of study or
research by an enrolled external student of an educational institution.



IP/N/1/AUS/1/Add. 1

Page 42

Copyright Act 1968 29
s. 41

(1BY In subsectuion (1A) the expression *lecture notes” means any
literary work proauced for the purpose of the course of study or
research by a person iecturing or teaching in or in connection with the
course of study or research.

(2) For the purposes of this Act, the matters to which regard shail
be had. in determining whether a deailing with a literary, dramatic.
musical or arustic work or with an adaptauon of a literary, dramatic or
musical work, being a dealing by way of copying the whole or a part of
the work or adaptaton, constitutes a fair dealing with the work or
adaptation for the purpose of research or study inciude:

(a) the purpose and character of the dealing;

(b) the nature of the work or adaptation;

(c) the possibility of obtaining the work or adaptation within a

reasonabie time at an ordinary commercial price;

(d) the effect of the dealing upon the potential market for, or

value of, the work or adaptation: and

(e) in a case where part only of the work or-adaptation is

copied—the amount and substantiality of the part copied taken
in reiation to the whole work or adaptation.

(3) Nowwithstanding subsection (2), a dealing with a literary,
dramatic or musicai work, or with an adaptation of such a work, being
a dealing by way of the copying, for the purposes of research or study:

(a) if the work or adaptation comprises an article in a periodical

publiication—of the whole or a part of that work or adaptation;
or '

(b) in any other case—of not more than a reasonable portion of

the work or adaptation;

shall be taken to be a fair dealing with that work or adapiation for the
purpose of research or study.

(4) Subsection (3) does not apply to a dealing by way of the
copying of the whole or a part of an article in a periodical publication
if another article in that publication, being an article dealing with a
different subject matter, is also copied.

Fair dealing for purpose of criticism or review

41. A fair dealing with a literary, dramauc, musical or artistic
work, or with an adaptation of a literary, dramatic or musical work,
does not constitute an infringement of the copyright in the work if it is
for the purpose of criticism or review, whether of that work or of
another work, and a sufficient acknowiedgement of the work is made.
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Fair deaiing for purpose of reporting news

42. (1) A fair dealing with a literary, dramatic, musical or artistic
work, or with an adaptation of a literarv, dramatic or musical work,
does not constitute an infringement of the copyright in the work if:

(a) it is for the purpose of, or is associated with, the reporting of
news in a newspaper, magazine or similar periodical and a
sufficient acknowiedgement of the work is made: or

(b) it is for the purpose of, or is associated with, the reporting of
news by means of broadcasting or in a cinematograph film.

(2) The playing of a musical work in the course of reporting news
by means of broadcasting or in a cinematograph film is not a fair
dealing with the work for the purposes of this section if the playing of
the work does not form part of the news being reported.

(3) This section applies where a literary, dramatic, musical or
artistic work, or an adaptation of a literary, dramatic or musical work,
is caused to be transmitted to subscribers to a diffusion service in like
manner as it applies where such a work or adaptation is broadcast.

Reproduction for purpose of judicial proceedings or professional advice

43. (1) The copyright in a literary, dramatic, musical or artistic
work is not infringed by anything done for the purposes of a judicial
proceeding or of a report of a judicial proceeding.

(2) A fair dealing with a literarv, dramatic, musical or artistic work
does not constitute an infringement of the copyright in the work if it is
for the purpose of the giving of professional advice by a legal practi-
tioner or patent attorney.

Back-up copy of computer program

43A. (1) Subject to subsection (2), the copyright in a literary work
being a computer program is not infringed by the making of a
reproduction of the work, or of a computer program being an adapta-
tion of the work, if:

(a) the reproduction is made by, or on behalf of, the owner of the
copy (in this section referred to as the “original copy” ) from
which the reproduction is made; and

(b) the reproduction is made for the purpose only of being used,
by or on behalf of the owner of the originai copy, in lieu of
the original copy in the event that the original copy is lost,
destroyed or rendered unusable.

(2) Subsection (1) does not apply to the making of a reproduction
of a computer program, or of an adaptation of a computer program:

(a) from an infringing copy of the computer program; or
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{b) contrary to an express direction by or on behalf of the owner
of the copyright 1n the computer program given to the owner
of the original copy not later than the ume when the owner of
the original copy acquired the original copy.

(3) For the purposes ot this section:

(a) a reference to a copy of a computer program or of an adapta-
ton of a computer program lis a reference to anv articie in
which the computer program or adaptation is reproduced in a
material form: and

(b) a reference to an express direction, in relaton to a copy of a
computer program or of an adaptation of a computer program,
includes a reference to a clearly legible direction printed on
the copy or on a package 1n which the copy is supplied.

Inciusion of works in collections for use by piaces of education

44. (1) The copyright in a published literary, dramatic, musical or
artistic work is not infringed by the inclusion of a short extract from
the work, or, in the case of a published literary, dramatic or musical
work, from an adaptation of the work, in a collection of literary,
dramatic, musical or artistic works contained in a book, sound record-
ing or cinematograph film and intended for use by places of education
if:

(a) the collection is described in an appropriate place in the book,
on the label of each record embodyving the recording or of its
container, or in the film, as being intended for use by places of
education;

(b) the work or adaptation was not published for the purpose of
being used by places of education;

(c) the collection consists principaily of matter in which copyright
does not subsist; and

(d) a sufficient acknowledgement of the work or adaptation is
made.

(2) The last preceding subsection does not apply in relation to the
copyright in a work if, in addition to the extract concerned, 2 or more
other extracts from, or from adaptations of, works (being works in
which copyright subsists at the time when the collection ts published)
by the author of the first-mentioned work are contained in that
collection, ,or are contained in that collection taken together with every
similar collection, if any, of works intended for use bv places of
education and published by the same publisher within the period of 5
years immediately preceding the publication of the first-mentioned
collection.
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Importation etc. of books

44A. (1) The copyright in an overseas work first published on or
after the commencing day is not infringed by a person who, without
the licence of the owner of the copyright, imports a non-infringing
book into Austraiia for a purpose mentioned in paragraph 37 (a), (b)
or (c).

(2) Subject to this section, the copyright in:

(a) an overseas work first published before the commencing day;
or

(b) a work first published in Australia, whether before, on or after
the commencing day;

is not infringed by a person who, without the licence of the owner of
the copyright, imports a copy (in this subsection called the *“imported
copy” ) of a hardback or paperback version of a non-infringing book
into Australia for a purpose mentioned in paragraph 37 (a), (b) or (¢)
if:

(c) the person had ordered in writing from the copyright owner,
or the owner’s licensee or agent, one or more copies of that
version of the book (not being second-hand copies or more
copies than were needed to satisfy the person’s reasonable
requirements); and

(d) when the person ordered the imported copy, the original order
mentioned in paragraph (c) had not been withdrawn or can-
celled by, or with the consent of, the person and:

(i) at least 7 days had elapsed since the person placed
the originai order and the copyright owner, licensee
or agent had not notified the person in writing that
the original order would be filled within 90 days after

" it was placed; or

(ii) at least 90 davs had elapsed since the person placed
the original order and the copyright owner, licensee
or agent had not filled the order.

(3) The copyright in a published work (whether first published
before, on or after the commencing day) is not infringed by a person
who, without the licence of the owner of the copyright, imports a
single copy of a non-infringing book into Australia if the importation
is for the purpose of filling a written order, or a verifiable telephone
order, by a customer of the person and:

(a) in the case of a written order, the order contains a statement,

signed by the customer; or

(b) in the case of a telephone order, the customer makes a

verifiable statement;
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to the effect that the customer does not intend to use the book for a
purpose mentioned in paragraph 37 (a), (b) or (¢).

(4) The copyright in a published work (whether first published
before, on or after the commencing day) is not infringed by a person
who, without the licence of the owner of the copyright, imports 2 or
more copies of a non-infringing book 1nto Australia if:

{a) the importation is for the purpose of filling a written order, or

a verifiable telephone order, placed with the person by or on
behalf of a librarv. other than a [ibrary conducted for the
profit {direct or indirect) oI a person Or organisation; and

(b) in the case of a written order—the order contains a statement,

signed by the person placing the order, to the effect that the
librarv does not intend to use any of the books for a purpose
mentioned in paragraph 37 (a), (b) or (c); and

(c¢) in the case of a telephone order—the person placing the order

makes a verifiable statement to the effect referred to in para-
graph (b); and -

(d) the number of copies so imported is not more than the

number of copies so ordered.

(5) Without limiting the ways in which a telephone order under
subsection (3) or (4), or a statement under paragraph (3) (b) or (4) (c)
relating to such an order, may be verified, such an order or statement
is, for the purposes of this section, taken to be verifiable if the person
who takes the order, or to whom the statement is made, makes a
written note of the details of the order or statement when, or imme-
diately after, the order is placed, or the statement is made, as the case
may be.

(6) Where:

(a) a book is imported into Australia for a purpose mentioned in
paragraph 37 (a), (b) or (c); and

(b) the importation does not, under this section, constitute an
infringement of copyright in a published work;

the use of the book for any such purpose does not constitute an
infringement of the copyright in the work and subsection 38 (1) does
not apply to the book.

(7) Subsection (2) does not apply to the importation of a copy of a
hardback version of a non-infringing book into Australia if the copy-
right owner, or his or her licensee or agent, is able to supply in
Australia enough copies of a paperback version of the book to fill any
reasonable order.
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(8) For the purposes of paragraph (2) (d). a copyright owner,
licensee or agent is not taken to have filled an order by a person for
one or more copies of a version of a book unless and until the
copyright owner, licensee or agent sends the copy, or all of the copies.
as the case requires. to the person.

(9) In this section:
“book” does not inciude:

(4) a book whose main content is one or more musical works,
with or without anv related literary, dramatic or artistic work;
or

(b) a manual sold with computer software for use in connection
with that software; or

(c) a periodical publication;

“commencing day” means the day on which the Copyright Amendment:
Act 1991 commences:
“overseas work” means a work:

(a) that was first published in a country other than Australia; and

(b) that was not published in Australia within 30 days after its first
publication in that other country.

Note: A work may, for the purposes of this Act, be “first published” in Australia if it
is published in Austraita within 30 days of an earlier publication eisewhere. For the
meaning of “first publication” | see section 29 and, in particular, subsection 29 (5).

Division 4—Acts not Constituting Infringements of Copyright in Literary,
Dramatic and Musical Works

Reading or recitation in public or for a broadcast

45. The reading or recitation in public, or the inclusion in a sound
broadcast or television broadcast of a reading or recitation, of an
extract of reasonable length from a published literary or dramatic
work, or from an adaptation of such a work, does not constitute an
infringement of the copyright in the work if a sufficient acknowledge-
ment of the work is made.

Performance at premises where persons reside or sleep

46. Where a literary, dramatic or musical work, or an adaptation
of such a work, is performed in public, by the operation of wireless
telegraphy apparatus or by the use of a record, at premises where
persons reside or sleep, as part of the amenities provided exclusively
for residents or inmates of the premises or for those residents or
inmates and their guests, the performance does not constitute an
infringement of the copyright in the work.
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Reproduction for purpose of broadcasting

47. (1) Where the broadcasting by a person of a literary, dramatic
or musical work, or of an adaptation of such a work, would not
(whether bv reason of an assignment or licence or of the operation of
a provision of this Act) constitute an infringement of the copyright in
the work. but the making bv the person of a sound recording or &
cinematograpn film of the work or adaptauon would, apart from this
subsection. constitute such an infringement, the copyright in the work
is not iniringed by his making such a recording or film solely for the
purpose of the broadcasting of the work or adaptation.

(2) The last preceding subsection does not apply in relation to a
recording or film if a record embodying the recording or a copy of the
film is used for a purpose other than:

(a) the broadcasting of the work or adaptation in circumstances
that do not (whether by reason of an assignment or licence or
of the operation of a provision of this Act) constitute an
infringement of the copyright in the work; or

(b) the making of further records embodying the recording or
further copies of the film for the purpose of the broadcasting
of the work or adaptation in such circumstances.

(3) Subsection (1) does not apply in relation to a recording or film
where a record embodying the recording or a copy of the film is used
for the purpose of the broadcasting of the work or adaptation by a
person who is not the maker of the recording or film unless the maker
has paid to the owner of the copyright in the work such amount as
they agree or, in defauit of agreement, has given an undertaking in
writing to the owner to pay to him such amount as is determined by
the Copyright Tribunal, on the application of either of them, to be
equitable remuneration to the owner for the making of the recording
or film.

(4) A person who has given an undertaking referred to in the last
preceding subsection is liable, when the Copyright Tribunal has deter-
mined the amount to which the undertaking relates, to pay that
amount to the owner of the copyright in the work and the owner may
recover that amount in a court of competent jurisdiction from the
person as a debt due to the owner.

(5) Subsection (1) of this section does not apply in relation to a
recording or film unless, before the expiration of the period of 12
months commencing on the day on which any of the records embody-
ing the recording or any of the copies of the film is first used for
broadcasting the work or adaptation in accordance with that sub-
section, or before the expiration of such further period, if any, as is
agreed between the maker of the recording or film and the owner of
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the copyrignt in the work, all the records embodving the recording or
all the coptes of the film are destroved or are delivered, with the
consent of the Director-General of the Austraitan Archives, to the
Australian Archives.

(6) The Director-General of the Austraiian Archives shall not
consent to the delivery to the Austraiian Archives in accordance with
subsection (35) of a record embodving a recording or of a copy of a
film unless he has certified that the recording or film is of an
exceptional documentary character.

Sound broadcasts by hoiders of print-handicapped radio licences

47A. (1) The making of a sound broadcast of, or of an adaptation
of, a published literary or dramatic work does not constitute an
infringement of copyright in the work if:

(a) the broadcast is made by a person being the holder of a
print-handicapped radio licence and is made under the
licence; and

(b) there is made by or on behalf of the person, as soon as
practicable after the making of the broadcast, a record of the
making of the broadcast that:

(i) sets out the time and date of the making of the
broadcast;

(ii) identifies the work; and

(iii) contains particuiars of such other matters in relation
to the work or in relation to the broadcast as are
prescribed.

(2) For the purposes of paragraph (1) (b), a record of the making
of a broadcast:
(a) may be made in writing or in any other manner prescribed by
the regulations; and
(b) if it is made in writing, shall be in accordance with the form
prescribed by the regulations.

(3) Where, at any time before the expiration of the prescribed
retention period after the making by a person of a sound broadcast of
a literary or dramatic work in reliance on subsection (1), a record
made for the purposes of paragraph (1) (b) in relation to the making
of the sound broadcast is not retained by the person, the person is
guiity of an offence punishable, upon conviction, by a fine not exceed-
ing $500.

(4) It is a defence to a prosecution of a person under subsection
(3) in relation to the retention of a record if the person satisfies the
court that he or she took all reasonable precautions, and exercised due
diligence, to ensure the retention of the record.
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(5) A person is not liable to be convicted twice of an offence
against subsection {3) in relauon to the retenuon of the same record.

(6) The owner of the copvright in a literary or dramatic work, or
the agent of such an owner. mav notifv in writing a person who holds
or heid a print-handicapped radio licence that the owner or agent
wishes to inspect:

{a) all the records of the person made by or on behalf of the

person for the purposes of paragraph (1) (b): or

(b) such of those records as relate to the works of a specified

author:

on a day specified in the notice, being a day (other than a Saturday,
Sunday or public holiday) not less than 7 days after the day on which

the notice is given.

(7) Where a person who receives a notice under subsection (6)
does not. without reasonable excuse, allow the owner or agent to
inspect the records to which the notice relates during business hours
on the dayv specified in the notice, the person is guilty of an offence
punishable. upon conviction, by a fine not exceeding $500.

(8) Where:

{a) a sound broadcast of, or of an adaptation of, a literary or
dramatic work is made by a person (in this subsection referred
to as the “licence holder” ) being the holder of a print-
handicapped radio licence;

(b) by virtue of subsection (1), the making of the sound broadcast
does not infringe copyright in the work; and

(c) the owner of the copyright in the work makes a request in
writing at any time during the prescribed retention period after
the making of the sound broadcast for payment for the making
of the sound broadcast;

the licence holder shall pay to the owner of the copyright such an
amount by way of equitable remuneration for the making of the sound
broadcast as is agreed upon between the owner of the copyright and
the licence holder or, in default of agreement, as is determined by the
Copyright Tribunal on the application of either the owner of the
copyright or the licence holder.

(9) Where the Copyright Tribunal has under subsection (8) deter-
mined the amount of equitable remuneration payable by a person to
the owner of the copyright in a work, the owner of the copyright may
recover that amount from the person in a court of competent jurisdic-
tion as a debt due to the owner of the copyright.
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(10) Nothing in this section affects the right of the owner of the
copyright in a literary or dramatic work to grant a licence authorising
a person being the holder of a print-handicapped radio licence to
make sound broadcasts of, or of adaptatuons of, the work without
infringement of that copyright.

(ITY {n this section:

(a) “prescribed retention period” means the period prescribed by
the regulations for the purposes of this paragraph; and

(b) *“print-handicapped radio licence” means a licence in force
under the Broadcasung Services Act 1992 or the
Radiocommunications Act 1983, being a licence that was grant-
ed for the purpose of authorising the making of sound broad-
casts to persons who by reason of old age, disability or literacy
problems are unable to handle books or newspapers or to read
or comprehend written material.

Division 5—Copying of Works in Libraries

Interpretation

48. In this Division, a reference to an article contained in a
periodical publication shall be read as a reference to anything (other
than an artistic work) appearing in such a publication.

Copying by Parliamentary libraries for members of Parliament

48A. The copyright in a work is not infringed by anything done,
for the sole purpose of assisting a person who is a member of a
Parliament in the performance of the person’s duties as such a mem-
ber, by an authorized officer of a library, being a library the principal
purpose of which is to provide library services for members of that
Parliament.

Copying by libraries and archives for users

49. (1) A person may furnish to the officer in charge of a library
or archives:
(a) a request in writing to be supplied with a copy of an article, or
a part of an arucle, contained in a periodical publication or of
the whole or a part of a published work other than an article
contained in a periodical publication; and
(b) a declaration signed by him stating:
(i) that he requires the copy for the purpose of research
or study and will not use 1t for any other purpose;
and



IP/N/1/AUS/1/Add. 1

Page 52

(2)

(1)

Copyright Act 1968 30

that he has not previousiv been supplied with a copy
of the same article or other work, or the same part of
the article or other work. as the case may be, bv an
authorized officer of the library or archives.

Subject to this section, whnere 3 request and declaration
referred to in subsection (1) are furnished to the officer 1n charge of a
librarv or archives, an authorized officer of the librarv or archives
mav, unless the declaration contains a statement that to his knowledge
is untrue in a materiai particuiar, make. or cause to be made. the copy
to which the request relates and supply the copy to the person who
made the request.

(2A) A person may make to an authorized officer of a library or

archives:
{a) a request to be suppliied with a copv of an article, or part of an

article, contained in a periodical publication or of the whole

or a part of a published work other than an arucie contained

in a periodical publication; and

(b) a deciaration 10 the effect that:

(i)

(ii)

(i)

the person requires the copy for the purpose of
research or study and will not use it for any other
purpose;

the person has not previousiy been supplied with a
copy of the same article or other work, or the same
part of the article or other work, as the case may be,
by an authorized officer of the library or archives;
and

by reason of the remoteness of the person’s location,
the person cannot conveniently furnish to the officer
in charge of the library or archives a request and
declaration referred to in subsection (1) in relation to
the copy soon enough to enable the copy to be
supplied to the person before the time by which the
person requires it.

(ZB) A request or declaration referred to in subsection (2A) is not
required to be made in writing.

(2C) Subject to this section, where:
(a) a request and declaration referred to in subsection (2A) are

(b)

made by a person to an authorized officer of a library or
archives; and

the authorized officer makes a declaration setting out particu-
lars of the request and declaration made by the person and
stating that:
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(1) the deciarauon made by the person. so far as it
relates to the matters specified i1n subparagraphs (2A)
(b) (i) and (i1), does not contain a statement that, to
the knowiedge of the authorized officer. is untrue in
a material particular; and

(ii) the authorized officer is satisfied that the declaration
made by the person is true so far as it relates to the
matter specified in subparagraph (2A) (b) (iii);

an authorized officer of the library or archives may make, or cause to
be made, the copy to which the request relates and supply the copy to

the person.

(3) Where a charge is made for making and supplying a copy to
which a request under subsection (1) or (2A) relates, subsection (2) or
(2C), as the case may be, does not apply in relation to the request if
the amount of the charge exceeds the cost of making and supplying the

copy.

(4) Subsection (2) or (2C) does not apply in reiation to a request
for a copy of, or parts of, 2 or more articles contained in the same
periodical publication uniess the articles relate to the same subject
matter.

(5) Subsection (2) or (2C) does not apply to a request for a copy
of the whole of a work (other than an article contained in a periodical
publication), or to a copy of a part of such a work that contains more
than a reasonable portion of the work unless:

(a) the work forms part of the library or archives collection; and

(b) before the copy is made, an authorized officer has, after

reasonable investigation, made a declaration stating that he is
satisfied that a copy (not being a second-hand copy) of the
work cannot be obtained within a reasonable time at an
ordinary commercial price.

(6) The copyright in an article contained in a periodical publica-
tion is not infringed by the making, in relation to a request under
subsection (1) or (2A), of a copy of the article, or of a part of the
article, in accordance with subsection (2) or (2C), as the case may be,
unless the copy is supplied to a person other than the person who
made the request.

(7) The copyright in a published work other than an article
contained in a periodical publication is not infringed by the making, in
relation to a request under subsection (1) or (2A), of a copy of the
work, or of a part of the work, in accordance with subsection (2) or
(2C), as the case may be. uniess the copy is supplied to a person other
than the person who made the request.
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(8) The regulations mav exciude the application of supsection (6)
or (7) in such cases as are specified in the reguiatons.

(9) In this section. *library” does not inciude a library that 1s
conducted for the profit, direct or indirect., of an individuai or
individuals.

Copying by libraries or archives for other libraries or archives

50. (1) The officer in charge of a library may request. or cause
another person to request. the otficer in charge of another librarv to
supply the officer in charge of the first-mentioned iibrary with a copy
of an articie, or a part of an article, contained in a periodical
publication, or of the whoie or a part of a published work other than
an article contained in a periodical publication:

(a) for the purpose of including the copy in the colliection of the

first-mentioned library;

(aa) in a case where the principal purpose of the first-mentioned
library is to provide library services for members of a Par-
liament—for the purpose of assisting a person who is a mem-
ber of that Parliament in the performance of the person’s
duties as such a member; or

(b) for the purpose of supplying the copy to a person who has
made a request for the copy under section 49.

(2) Subject to this section, where a request is made by or on behaif
of the officer in charge of a library to the officer in charge of another
library under subsection (1), an authorized officer of the last-men-
tioned library may make. or cause to be made, the copy to which the
request relates and supply the copy to the officer in charge of the
first-mentioned library.

(3) Where, under subsection (2), an authorized officer of a library
makes, or causes to be made, a copy of the whole or a part of a work
and supplies it to the officer in charge of another library in accordance
with a request made under subsection (1):

(a) the copy shall, for all purposes of this Act. be deemed to have
been made on behalf of an authorized officer of the other
library for the purpose for which the copy was requested; and

(b) an action shall not be brought against the body administering
that first-mentioned library, or against any officer or employee
of that library, for infringement of copyright by reason of the
making or supplying of that copy.

(4) Subject to this section, where a copy of the whole or a part of
an article contained in a periodical publication, or of any other
published work, is, by virtue of subsection (3), to be deemed to have
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been made on behalf of an authorized officer of a library, the copy-
right in the articie or other work is not infringed by the making of the

copy.

(5) The regutations mav exclude the application of subsection (4)
in such cases as are specified in the regulations.

(6) Where a charge is made for making and supplying a copy to
which a request under subsection (1) relates, subsection (4) does not
apply in relation to the request if the amount of the charge exceeds the

cost of making and suppiying the copy.

(7) Where:

(a) a copy (in this subsection referred to as the *“relevant copy” )
of, or of a part of, an artcle, or of the whole or a part of
another work, is supplied under subsection (2) to the officer in
charge of a library; and

(b) a copy of the same articie or other work, or of the same part
of the article or other work, as the case may be, has previously
been supplied under subsection (2) for the purpose of inclu-
sion in the collection of the library;

subsection (4) does not apply to or in relation to the relevant copy
uniess, as soon as practicable after the request under subsection (1)
relating to the relevant copy is made, an authorized officer of the
library makes a declaration:
(c) setting out particulars of the request (inciuding the purpose for
which the relevant copy was requested); and
(d) stating that the copy referred to in paragraph (b) has been lost,
destroyed or damaged, as the case requires.

(7A) Where a copy of the whole of a work (other than an article
contained in a periodical publication), or of a part of such a work that
contains more than a reasonable portion of the work, is supplied
under subsection (2) to the officer in charge of a library, subsection (4)
does not apply to or in relation to the copy unless:

(a) in a case where the principal purpose of the library is to

provide library services for members of a Parliament—the
copy is so supplied for the purpose of assisting a person who s
a member of that Parliament in the performance of the per-
son’s duties as such a member; or

(b) as soon as practicable after the request under subsection (1)

reiating ‘to the copy is made, an authorized officer of the
library makes a declaration:
(i) setting out paruculars of the request (inciuding the
purpose for which the copy was requested); and
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(i) staung that, after reasonable Investigation. the au-
thorized officer 1s sausfied that a copy (not being a
second-hand copy) of the work cannot be obtained
within a reasonabie uume at an ordinary commercial

price.

(8) Subsection (34) does not applv to a copy of, or of parts ot. 2 or
more articles that are contained in the same periodical publication and
that have been requested for the :ame purpose unless the articles
relate to the same subject matter.

(9) In this section, a reference to a library shall be read as a
reference to a librarv other than a library that is conducted for the
profit, direct or indirect of an individual or individuals, and as includ-
ing a reference to archives.

Copying of unpublished works in libraries or archives

51. (1) Where, at a time more than 50 years after the expiration of
the calendar year in which the author of a literary, dramatic or
musical work, or of an artistic work being a photograph or engraving,
died. and more than 75 vears after the time at which, or the expiration
of the period during which, the work was made, copyright subsists in
the work but:

(a) the work has not been published; and

(b) a copy of the werk, or, in the case of a literary, dramatic or

musical work, the manuscript of the work, is kept in the
collection of a library or archives where it is, subject to any
regulations governing that collection, open to public inspec-
tion;

the copyright in the work is not infringed:

(c) by the making of a copy of the work by a person for the

purpose of research or study or with a view to publication; or

(d) by the making of a copy of the work by, or on behalf of, the

officer in charge of that library or archives if the copy is
supplied to a person who satisfies the officer in charge of that
library or archives that he requires the copy for the purpose of
research or study or with a view to publication and that he will
not use it for any other purpose. '

(2) Where a manuscript, or a copy, of a thesis or other similar
literary work that has not been published is kept in a library of a
university or other similar institution or in an archives, the copyright
in the thesis or other work is not infringed by the making of a copy of
the thesis or other work by or on behalf of the officer in charge of the
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librarv or archives if the copy is suppiied to a person who satisfies an
authorized officer of the library or archives that he requires the copy
for the purpose of researcn or stuav.

Copying of works in Australian Archives

S1AA. (1) The copvright in a work that is kept in the collection of
the Australian Archives, wnere it is open to public 1nspection. is not
infringed by the making bv, or on behalf of, the officer in charge of
the Archives:

(a) of a single working copy of the work;

(b) of a singie reference copy of the work for supply to the central

office of the Archives;

(¢) on the written request for a reference copy of the work by an
officer of the Archives in a regional office of the Archives,
where the officer in charge is satisfied that a reference copy of
the work has not been previousiy supplied to that regional
office—of a singie reference copy of the work for supply to
that regional office:

(d) where the officer in charge is satisfied that a reference copy of
the work supplied to a regional office of the Archives is lost,
damaged or destroyed and an officer of the Archives in that
regional office makes a written request for a replacement copy
of the work—of a single replacement copy of the work for
supply to that regional office; or

(e) where the officer in charge is satisfied that a reference copy of
the work supplied to the central office of the Archives is lost,
damaged or destroved—of a single replacement copy of the
work for supply to that central office.

(2) In this section:
“reference copy” , in relation to a work, means a copy of the work
made from a working copy for supply to the central office, or to a
regional office, of the Australian Archives for use by that office in
providing access to the work to members of the public;
“replacement copy” , in relation to a work, means a copy of the work
made from a working copy for the purpose of replacing a reference
copy of the work that is lost, damaged or destroyed;
“working copy” , in relation to a work, means a copy of the work
made for the purpose of enabling the Australian Archives to retain the
copy and use it for making reference copies and replacement copies of
the work.
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Copying of works for preservation and other purposes

S51A. (1) Subject to subsection (4), the copyright in a work that
forms, or formed. part of the coilection of a library or archives is not
infringed by the making, by or on behaif of the orficer in charge or the
library or archives. of a copy tincluding a microform copy) of the
work:

(a) if the work is held in manuscript form or is an original arustic
work —ior the purpose ol preserving the manuscript or original
artistic work, as the case mav be, against loss or deterioration
or for the purpose of research that i1s being, or is to be, carried
out at the library or archives in which the work is heid or at
another library or other archives;

(b) if the work is held in the collection in a published form but
has been damaged or has deteriorated—for the purpose of
replacing the work: or

(c) if the work has been held in the collection in a published form
but has been iost or stolen—for the purpose of replacing the
work.

(2) The copyright in a work that is held in the collection of a
library or archives is not infringed by the making, by or on behalf of

.the officer in charge of the library or archives, for a purpose other

than a purpose tfor which a copy mav be made under subsection (1), of
a single microform copy of the work so heid.

(3) Subsection (2) does not apply in relation to the making of a
microform copy of a work held in the collection of a library or
archives unless, as soon as practicable after the copy is made, the work
from which the copy is made is destroyed.

(4) Subsection (1) does not apply in relation to a work heid in
published form in the coliection of a library or archives unless an
authorized officer of the library or archives has, after reasonable
investigation, made a declaration stating that he is satisfied that a copy
(not being a second-hand copy) of the work cannot be obtained within
a reasonable time at an ordinary commercial price.

(5) Where a copy (inciuding a microform copy) of an unpublished
work is made under subsection (1) by or on behaif of the officer in
charge of a library or archives for the purpose of research that is
being, or is to be, carried out at another library or archives, the supply
of the copy -by or on behalf of the officer to the other library or
archives does not, for any purpose of this Act, constitute the publica-
tion of the work.
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s. 52

Publication of unpublished werks kept in libraries

52. (1) Where:

(a) a published literary, dramatic or musical work {in this section
referred 1o as *‘the new work” ) incorporates the whole or a
part of a work (in this section referred to as “the old work” )
to which subsection 51 (1) applied immediately before the new
work was published;

(b) before the new work was published, the prescribed notice of
the intended publication of the work had been given; and

(¢) immediately before the new work was published, the identity
of the owner of the copyright in the old work was not known
to the publishers of the new work:

then, for the purposes of this Act, the first publication of the new
work, and any subsequent publication of the new work whether in the
same or in an altered form, shall, in so far as it constitutes a
publication of the old work, be deemed not to be an infringement of
the copyright in the old work or an unauthorized publication of the
oid work.

(2) The last preceding subsection does not apply to a subsequent
publication of the new work incorporating a part of the old work that
was not included in the first publication of the new work unless:

(a) subsection 51 (1) would, but for this section, have applied to
that part of the old work immediately before that subsequent
publication;

(b) before that subsequent publication, the prescribed notice of
the intended publication had been given; and

(c) immediately before that subsequent publication, the identity of
the owner of the copyright in the old work was not known to
the publisher of that subsequent publication.

(3) Where a work, or part of a work, has been published and, by
virtue of this section, the publication is to be deemed not to be an
infringement of the copyright in the work, the copyright in the work is
not infringed by a person who, after that publication took place,
broadcasts, causes to be transmitted to subscribers to a diffusion
service, performs in public, or makes a record of, the work or that part
of the work, as the case may be.
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s. 53

Application of Division to illustrations accompanying articies and other

works
53.

Where an article, thesis or literarv. dramatic or musical work

's accompanied by artistic works provided for the purpose of explain-

ing or

itlustrating the article. thesis or other work (in this section

reterred to as “the illustrations” ), the preceding sections of this
Division apply as tf:

(a)

(b)

(c)

(d)

where any of those sections provides that the copvright in the
article. thesis or work is not infringed—the reference to that
copyright included a reference to anv copyright in the illustra-
tions:

a reference in section 49, section 30, section 31 or 51A to a
copy of the article, thesis or work included a reference to a
copy of the article, thesis or work together with a copy of the
illustrations;

a reference in section 49 or section 50 to a copy of a part of
the article or work included a reference to a copy of that part
of the article or work together with a copy of the illustrations
that were provided for the purpose of explaining or illustrating
that part; and

a reference in section 51A or section 52 to the doing of any act
in relation to the work included a reference to the doing of
that act in relation to the work together with the illustrations.

Division 6 —Recording of Musical Works

Interpretation

54.
(a)

(b)

(c)

(1) For the purposes of this Division:
a reference to a musical work shall be read as a reference to
the waork in its original form or to an adaptation of the work;
a reference to the owner of the copyright in a literary, dra-
matic or mustcal work shall, unless the contrary intention
appears, be read as a reference to the person who is entitied to
authorize the making in, and the importation into, Australia of
records of the work; and
a reference to sale of a record by retail or to retail sale of a
record shail be read as not including a reference to:
(i) sale for a consideration not consisting wholly of
money; or
(ii) sale by a person not ordinarily carrving on the busi-
ness of making or selling records.
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(2) For the purposes of this Division, where a musical work is
comprised partlv in one record and partly in another record or other
records, all the records shall be treated as if they constituted a singie

‘record.

(3) A reference in this Division to a record of a musicai work does
not include a reference to a sound-track associated with visual images
forming part of a cinematograph fiim.

(4) Subject to subsection (5), this Division applies to a record of a
part of a musical work as it applies to a record of the whole work.

(5) Section 55:

(a) does not apply to a record of a whole work unless the previous
record referred to in paragraph 55 (1) (a) was a record of the
whole work; and

(b) does not apply to a record of a part of a work unless that
previous record was a record of that part of the work.

Conditions upon which manufacturer may make records of musical
work

55. (1) Subject to this Division, the copyright in a musicai work is
not infringed by a person (in this section referred to as “the manufac-
turer” ) who makes, in Australia, a record of the work if:

(a) a record of the work:

(i) has previously been made in, or imported into, Aus-
tralia for the purpose of retail sale and was so made
or imported by, or with the licence of, the owner of
the copyright in the work;

(ii) has previously been made in Australia for use in
making other records for the purpose of retail sale
and was so made by, or with the licence of, the owner
of the copyright in the work;

(iii) has previously been made in, or imported into, a
country other than Australia for the purpose of retail
sale, being a country that, at the time of the previous
making or importation, was specified in the regula-
tions to be a country in relation to which this Di-
vision applies, and was so made or imported by, or
with the licence of, the person who was, under the
law of that country, the owner of the copyright in the

. work; or

(iv) has previously been made in a country other than
Australia for use in making other records for the
purpose of retail sale, being a country that, at the
time of the previous making, was specified in the
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reguiations to be a country n refauon to which this
Division applies, and was so made bv, or with the
licence of. the person who was, under the law of that
country. the owner of the copvright in the work;

(b) betrore the making of the record. the prescribed notice of the
intended making of the record was given 1o the owner of the
copyrignt:

(c) the manufacturer intends to sell the record by retail. or 10
suppiy it for the purpose of its being sold bv retail by a person
other than the manufacturer, or intends to use it for making
other records that are to be so sold or supplied: and

(d) where the record is so sold or suppiied by the manufacturer:

(i) the saie or supply is made with the licence of the
owner of the copyright; and

(ii) the prescribed rovalty is paid to the owner of the
copyright:

(A) in the manner agreed between the_manufacturer
and the owner of the copyright or, failing such
agreement, determined by the Copyright Tribunai
under section 152B; or

(B) if no such agreement or determination is in
force—in the manner prescribed by the regula-
tions.

{2) The iast preceding subsection does not apply in relation to a
record of an adaptation of a musical work if the adaptation debases
the work.

(3) Subparagraph (1) (d) (i) does not appiv in relation to a record
of a work (other than a work that was made for the purpose of being
performed, or has been performed, in association with a dramatic
work or has been included in a cinematograph film) if the sale or
supply 1s made after the expiration of the prescribed period after the
earliest of the rollowing dates:

(a) the date of the first making in, or the date of the first
importation into, Australia of a previous record of the work in
circumstances referred to in subparagraph (1) (a) (i} or (ii);

(b) the date of the first supplying (whether by sale or otherwise) to
the public in a country referred to in subparagraph (1) (a) (iii)
or (iv) of a previous record of the work made in, or imported
into, that country in circumstances referred to in that
subparagraph.

(4) Reguiauons prescribing a period for the purposes of the last
preceding subsection may prescribe different periods in relation to
different classes of records.
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(5) If, apart from this subsection. the amount of rovaity payable in
respect of a record under this section would be iess than one cent, that
amount of royalty 1s one cent.

(6) In this section:

“prescribed rovalty”  in relation to a record of a musical work,
means:

(a) such amount of rovaity as is agreed between the manufacturer
and the owner of the copyright in the work or, failing such
agreement, as is determined by the Copyright Tribunal under
section 152A; or

(b) if no such agreement or determination is in force—an amount
equal to 6.25% of the retail selling price of the record.

Provisions relating to royalty where 2 or more works are on the one
record

57. Where a record comprises 2 or more musical works, whether

or not there is any other matter comprised in the record:

(a) if the record includes a work in which copyright does not
subsist or works in which copyrights do not subsist the royaity
payable in respect of the record is, subject to the next succeed-
ing paragraph, the amount that bears to the amount that, but
for this section, wouid be the amount of the royaity the same
proportion as the number of works in the record in which
copyrights subsist bears to the total number of works in the
record; and

(b) if the record inciudes 2 or more works in which copyrights
subsist:

(i) subject to this Division, the royalty payable in respect
of the record shall not be less than One cent in
respect of each work in the record in which copyright
subsists; and

(ii) if the owners of the copyrights in the works in the
record in which copyrights subsist are different per-
sons there shall be paid to the owner of the copyright
in each work, in respect of that work, an amount
ascertained by dividing the amount of the royaity
payable in respect of the record by the number of
works in the record in which copyrights subsist.
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Conditions upon which manufacturer may include part of a literary or
dramatic work in a record of a musical work

59. (1) Where:

{a) a person makes in Australia a record comprising the perfor-
mance of a musical work in which words are sung, or are
spoken incidentallyv to or in association with the music, wheth-
er or not there is anv other matter comprised in the record:

(b) copyright does not subsist in that work or, if copyright so
subsists, the requirements specified In subsection 35 (1) are
complied with in relauon to that copyright;

{(c) the words consist or form part of a literary or dramatic work
in which copyright subsists;

{d) a record ot the musical work in which those words, or words
substantially the same as those words. were sung, or were
spoken incidentaily to or in association with the music:

(i) has previously been made in. or imported into, Aus-
tralia for the purpose of retail sale and was so made
or imported by, or with the licence of, the owner of
the copyright in the literary or dramatic work;

(if) has previously been made in Australia for use in
making other records for the purpose of retail sale
and was so made by, or with the licence of, the owner
of the copyright in the literary or dramatic work;

(iii) has previousiy been made in, or imported into, a
country other than Australia for the purpose of retail
sale, being a country that, at the time of the previous
making or importation, was specified in the regula-
tions to be a countrv in reiation to which this Di-
vision applies, and was so made or imported by, or
with the licence of, the person who was, under the
law of that country, the owner of the copyright in the
literary or dramatic work; or

(iv) has previousiy been made in a countrv other than
Australia for use in making other records for the
purpose of retail sale, being a country that, at the
time of the previous making, was specified in the
reguiations to be a country in relation to which this
Division applies, and was so made by, or with the
licence of, the person who was, under the law of that

- country, the owner of the copyright in the literary or
dramatic work; and

(e) the like notice was given to the owner of the copyright in the
literary or dramatic work as is required by paragraph 55 (1)
(b) to be given to the owner of the copyright (if any) in the
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musical work and there is paid 1o the owner ot the copyright
in the literarv or dramatic work sucn amount (if anv) as is
ascertained in accordance with this section;

the making of the record does not consutute an infringement of the
copyright in the literarv or dramatic work.

(2) Where copyrignt does not subsist in the musical work, the
amount to be paid in respect of the literarv or dramatic work is an
amount equal to the rovaity that, but for this section, would have been
pavable in respect of the musical work if copyright had subsisted in
the musical work.

(3) Where copyright subsists in the musical work as well as in the

literary or dramatic work:

(a) if the copyrights in those works are owned by the same
person—an amount is not payable in respect of the literary or
dramatic work:; or

(b) if the copyrights in those works are owned by different per-
sons—the royaity that, but for this section, would have been
payable in respect of the musical work shall be apportioned
between them in such manner as they agree, or, in defauit of
the agreement, as is determined by the Copyright Tribunai on
the application of either of them.

(4) Where the owner of the copyright in a musical work and the
owner of the copyright in a literary or dramatic work do not agree on
the manner in which an amount is to be apportioned between them
but the person who made the record gives an undertaking in writing to
each owner to pay to him the portion of that amount that the Tribunal
determines to be payable to him, then:

(a) paragraph 55 (1) (d) and paragraph (1) (e) of this section have
effect as if the payments referred to in those paragraphs had
been made; and

{(b) the person who made the record is liable, when the amount to
which an undertaking relates is determined, to pay that
amount to the owner of the copyright to whom the undertak-
ing was given and the owner may recover that amount in a
court of competent jurisdiction from that person as a debt due
to the owner.

(5) Reguiations made for the purposes of paragraph 55 (1) (d) in
relation to payments to the owner of the copyright in a musical work
have the like effect, with any necessarv modifications, for the purposes
of paragraph (1) (e) of this section in relation to payments to the
owner of the copyright in a literary or dramatic work.
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Records made partly for retail saie and partly for gratuitous disposal

60. Where a person makes, in Australia, i numbper of records
embodying the same sound recording, being a recording of a3 musical
work or of a musical work and of words consisting or forming part of
a literary or dramatc work. with the intention of:

(a) selling bv retatl. or suppiving for sale bpv retail bv another
person, a substanuai proportion of the records (in this section
referred 1o as *the records made for retail sale” ); and

(b) disposing gratuitously of the remainder of the records or
supplving the remainder of the records for gratuitous disposal
by another person;

this Division applies in relation to the records other than the records
made for retail sale as if:

(c) those records had been made with the intention of selling
them bv retail or of supplying them for sale by retail by
another person;

(d) the gratuitous disposal of those records by the maker of the
records, or the supplying of those records by the maker of the
records for gratuitous disposal by another person, were a sale
of the records by retail; and

(e) the retail selling price of those records were the same as the
retail selling price of the records made for retail sale.

Making inquiries in relation to previous records

61. Where:

(a) a person makes inquiries, as prescribed, for the purpose of
ascertaining whether a record of a musical work, or a record
of a musical work in which words consisting or forming part of
a literary or dramatic work were sung or spoken, has pre-
viously been made in. or imported into, Australia by, or with
the licence of, the owner of the copyright in the musical work
or in the literary or dramatic work, as the case may be, for the
purpose of retail sale or for use in making other records for
the purpose of retail saie; and

tb) an answer to those inquiries is not received within the pre-
scribed period;

a record of that musical work, or a record of that work in which those
words were sung or spoken, as the case may be, shall, for the purposes
of the application of this Division:
{c) in relation to the person who made the inquiries; or
{d) in relation to a person who makes records of the musical
work, or records of that work in which those words or substan-
tially the same words are sung or spoken, for the purpose of
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supplving those records to the person who made the inquiries
in pursuance of an agreement entered into between those

persons for the making of the records:

be taken to have been previousiv made in, or imported into. Australia
with the licence of the owner of that copyright for the purpose of retail
sale or for use in making other records for the purpose of retail sale,

as the case may be.

Sections 55 and 59 to be disregarded in determining whether an
infringement has been committed by the importation of records

64. For the purpose of any provision of this Act relating to
imported articles, in determining whether the making of a record
made outside Australia would have constituted an infringement of
copyright if the record had been made in Australia by the importer,
sections 55 and 59 shall be disregarded.

Division 7—Acts not Constituting Infringements of Copyright in Artistic
Works

Sculptures and certain other works in public places

65. (1) This section applies to sculptures and to works of artistic
craftsmanship of the kind referred to in paragraph (c) of the definition
of “artistic work” in section 10.

(2) The copyright in a work to which this section applies that is
situated, otherwise than temporarily, in a public place, or in premises
open to the public, is not infringed by the making of a painting,
drawing, engraving or photograph of the work or by the incilusion of
the work in a cinematograpn film or in a television broadcast.

Buildings and models of buildings

66. The copyright in a building or a model of a buiiding is not
infringed by the making of a painting, drawing, engraving or photo-
graph of the building or model or by the inclusion of the building or
model in a cinematograph film or in a television broadcast.

Incidental filming or televising of artistic works

67. Without prejudice to the last two preceding sections. the
copyright in an artistic work is not infringed by the inclusion of the
work in a cinematograph film or in a television broadcast if its
inciusion in the film or broadcast is only incidental to the principal
matters represented in the film or broadcast.
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Publication of artistic works

68. The copyright in uan artisuc work s not infringed by the
publication of a painung, drawing, engraving, photograpih or cinemato-
graph film if, by virtue of section 65, section 66 or section 67. the
making of that painung, drawing, engraving, photograph or film did
not constitute an infringement ot the copyright.

Artistic works transmitted to subscribers to a diffusion service

69. Sections 65. 66 and 67 apply in relation 0 a television
programme that is caused to be transmitted to subscribers to a diffu-
sion service in like manner as they apply in relation (0 a television
broadcast.

Reproduction for purpose of including work in television broadcast

70. (1) Where the inclusion of an artistic work in a television
broadcast made by a person would not (whether bv reason of an
assignment or licence or of the operation of a provision of this Act)
constitute an infringement of copyright in the work but the making by
the person of a cinematograph film of the work would. apart from this
subsection, constitute such an infringement, the copyright in the work
is not infringed by his making such a film sclely for the purpose of the
inclusion of the work in a television broadcast.

(2) The last preceding subsection does not apply in relation to a

film if a copy of the film is used for a purpose other than:

(a) the inclusion of the work in a television broadcast in cir-
cumstances that do not (whether by reason of an assignment or
licence or of the operation of a provision of this Act) con-
stitute an infringement of the copyright in the work; or

(b) the making of further copies of the film for the purpose of the
inclusion of the work in such a broadcast.

(3) Subsection (1) does not apply in relation to a film where a
copy of the film is used for the purpose of the inclusion of the work in
a television broadcast made by a person who is not the maker of the
film unless the maker has paid to the owner of the copyright in the
work such amount as they agree or, in default of agreement, has given
an undertaking in writing to the owner to pay to him such amount as
is determined by the Copyright Tribunal, on the application of either
of them, to be equitable remuneration to the owner for the making of
the film.

(4) A person who has given an undertaking referred to in the last
preceding subsection is liable, when the Copyright Tribunal has deter-
mined the amount to which the undertaking relates. to pay that
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amount to the owner of the copvright in the work and the owner may
recover that amount n a court of competent jurisdiction from the
person as a debt due to the owner.

(5) Subsection (1) does not apply in relation to a film unless,
before the expiration of the period of 12 months commencing on the
day on which anvy of the copies of the film is first used for inciuding
the work in a television broadcast in accordance with that subsection,
or before the expiration of such further period, if any, as is agreed
between the maker of the film and the owner of the copyright in the
work, all the copies of the film are destroyed or are delivered, with the
consent of the Director-Generai of the Australian Archives, to the

Australian Archives.

(6) The Director-General of the Australian Archives shall not
consent to the delivery to the Australian Archives in accordance with
subsection (5) of a copy of a film uniess he has certified that the film
is of an exceptionai documentary character.

Reproduction of part of work in later work

72. (1) The copyright in an artistic work is not infringed by the
making of a later artistic work by the same author if, in making the
later work, the author does not repeat or imitate the main design of
the earlier work.

(2) The last preceding subsection has effect notwithstanding that
part of the earlier work is reproduced in the later work and that, in
reproducing the later work, the author used a mould, cast, sketch,
plan, model or studvy made for the purposes of the earlier work.

Reconstruction of buildings

73. (1) Where copyright subsists in a building, the copyright is
not infringed by a reconstruction of that building.

(2) Where a building has been constructed in accordance with
architectural drawings or plans in which copyright subsists and has
been so constructed by, or with the licence of, the owner of that
copyright, that copyright is not infringed by a later reconstruction of
the building by reference to those drawings or plans.
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Division 8 — Designs

Corresponding design

74. In this Division:
“corresponding design’ . in relauon to an arusuc work, means a design
that, when applied to an articie. results in a reproducton ot that work,
but does not inciude a design consisting soiely of features of two-
dimensional pattern or ornament applicable to a surface of an article.

Copyright protection where corresponding design registered

75. Subject to section 76, where copyright subsists in an artistic
work (whether made before the commencement of this section or
otherwise) and a corresponding design is or has been registered under
the Designs Act 1906 on or after that commencement, it 1S not an
infringement of that copyright to reproduce the work by applying that,
or any other, corresponding design to an article.

False registration of industrial designs

76. (1) This section has effect where:

(a) copyright subsists in an artistic work and proceedings are
brought under this Act in relation to that work;

(b) a corresponding design has been registered under the Designs
Act 1906-1968 and the monopoly in the design that subsisted
by virtue of that registration had not expired by effluxion of
tume berore the commencement of those proceedings; and

(c) it is established in those proceedings that the person registered
as the owner of the design was not the owner of the design for
the purposes of the Designs Act 1906-1968 and was so regis-
tered without the knowiedge of the owner of the copyright in
the arustic work.

(2) Subject to the next succeeding subsection, for the purposes of
the proceedings referred to in the last preceding subsection:
(a) the design shall be deemed never to have been registered
under the Designs Act 1906-1968;
(b) the last preceding section does not apply in relation to any-
thing done in respect of the design; and
(c) nothing in the Designs Act 1906-1968 constitutes a defence.

(3) Notwithstanding anything in the last preceding subsection, if in
the proceedings it is established that an act to which the proceedings
relate:
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(a) was done by un assignee of, or under a licence granted by, the
person registered as the owner of the design; and

(b) was so done in good faith in reliance upon the registration and
without notice of any proceedings for the cancellation of the
registration or for recufying the entry in the Register of De-
signs in relation to the design;

the last preceding section applies in relation to that act for the
purposes of the first-mentioned proceedings.

Application of artistic works as industrial designs without registration
of the designs

77. (1) This section appiies where:

(a) copyright subsists in an artistic work (other than a building or
a model of a building, or a work of artistic craftsmanship)
whether made before the commencement of this section or
otherwise;

(b) a corresponding design is applied industrially, whether in
Australia or elsewhere, by or with the licence of the owner of
the copyright in the work in the place where the industrial
application happens;

(c) at any time on or after the commencement of this section,
articles to which the corresponding design has been so applied
(in this section called *“articles made to the corresponding
design” ) are soid, let for hire or offered or exposed for sale or
hire, whether in Australia or elsewhere; and

(d) at that time, the corresponding design is not registrabie under
the Designs Act 1906 or has not been registered under that
Act.

(2) It is not an infringement of the copyright in the artistic work to
reproduce the work, on or after the day on which articles made to the
corresponding design are first so sold, let for hire or offered or
exposed for sale or hire, by applying that, or any other, corresponding
design to an article.

(3) This section does not apply in reiation to any articles in
respect of which, at the time when they were sold, let for hire or
offered or exposed for sale or hire, the corresponding design con-
cerned was exciuded from registration by regulations made under the
Designs Act 1906, and, for the purposes of any proceedings under this
Act, a design shall be conclusively presumed to have been so excluded
if:

(a) before the commencement of the proceedings, an application

for the registration of the design under that Act in respect of
those articles had been refused;
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(b) the reason. or one of the reasons. given tor the refusal was that
the design was exciuded from registrauon under that Act by
regulations made under that Act; and

(c) when the proceedings were commenced, no appeal against the
refusal had been allowed or was pending.

(4) The regulations may specifv the circumstances in whicn .
design is, for the purposes of this sectuon. to be taken to be applied
industrially.

Division 9—Works of Joint Authorship

References to all of joint authors

78. Subject to this Division, a reference in this Act to the author
of a work shall. unless otherwise expressiv provided by this Act. be
read. in relation to a work of joint authorship, as a reference to all the

authors of the work.

References to any one or more of joint authors

79. The references in section 32, and in subsection 34 (2) to the
author of a work shall. in relauon to a work of joint authorship. be
read as references to any one or more of the authors of the work.

References to whichever of joint authors died last

80. The references in sections 33 and 51 to the author of a work
shall, in relation to 3 work of joint authorship other than a work 10
which the next succeeding section appiies, be read as references to the
author who died last.

Works of joint authorship published under pseudonyms

81. (1) This section applies to a work of joint authorship that was
first published under 2 or more names of which one was a pseudonvm
or 2 or more (but not all) were pseudonyms.

(2) This section also applies to a work of joint authorship that was
first published under 2 or more names all of which were pseudonvms
if, at any time within 50 years after the expiration of the calendar vear
in which the work was first published. the identity of one or more (but
not all) of the authors was generally known or could be ascertained by
reasonable inquiry.

(3) The references in sections 33 and 51 to the author of a work
shall, in relation to a work to which this section applies, be read as
references to the author whose identity was disclosed or, if the identity
of 2 or more of the authors was disclosed, as references to whichever
of those authors died last.
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(4) For the purposes of this section. the 1dentity of an author shali
be deemed to have been disciosed if:
(a) one of the names under which the work was published was the
name of that author; or
(b) the idenutv of that author is generally known or can be
ascertained by reasonable inquiry.

Copyright to subsist in joint works without regard to any author who is
an ungualified person

82. (1) Subsection 35 (2) has effect. in reiation to a work of joint
authorship of which one of the authors is an unqualified person, or 2
or more (but not all) of the authors are unqualified persons, as if the
author or authors, other than unqgualified persons, had alone been the
author or authors, as the case may be, of the work.

(2) For the purposes of the last preceding subsection, a person is
an unquaiified person in relation to a work where, if he had alone
been the author of the work, copyright wouid not have subsisted in the
work by virtue of this Part.

Inclusion of joint works in collections for use in places of education

83. The reference in subsection 44 (2) to other extracts from, or

from adaptations of, works by the author of the extract concerned:

(a) shall be read as including a reference to extracts from, or from
adaptations of, works by the author of the extract concerned in
collaboration with any other person; or

(b) if the extract concerned is from. or from an adaptation of, a
work of joint authorship shall be read as inciuding a reference
to extracts from, or from adaptations of, works by any one or
more of the authors of the extract concerned, or by any one or
more of those authors in collaboration with any other person.

PART IV—COPYRIGHT IN SUBJECT-MATTER OTHER THAN
WORKS

Division [ — Preliminary

Interpretation

84, In this Part, “qualified person” means:

(a) an Australian citizen, an Australian protected person or a
person (other than a body corporate) resident in Australia; or

(b) a body corporate incorporated under a law of the Cammon-
wealth or of a State.
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Division 2— Nature of Copyright in Subjeci-Matter other than Works

Nature of copyright in sound recordings

85. For the purposes of this Act. unless the contrarv intenton
appears, copvrignt, in relation to a sound recording, is the exclusive
right to do ail or anv of the following acts:

(a) to make a copy of the sound recording;

(b) to cause the recording to be heard in puolic;

{c) to broadcast the recording.

Nature of copyright in cinematograph films

86. For the purposes of this Act. unless the contrary intention
appears, copvright, in relation to a cinematograph film, is the exclusive
right to do all or any of the following acts:

(a) to make a copy of the film;

(b) to cause the film, in so far as it consists of visual images, to be

seen in public;

(¢) to broadcast the film:

(d) to cause the film to be transmitted to subscribers to a diffusion

service.

Nature of copyright in television broadcasts and sound broadcasts

87. For the purposes of this Act, unless the contrary intention
appears, copvright, in relation to a television broadcast or sound
broadcast, is the exciusive right:

(a) in the case of a television broadcast in so far as it consists of
visual images—to make a cinematograph film of the broadcast,
or a copy of such a film;

(b) 1in the case of a sound broadcast, or of a television broadcast in
so far as it consists of sounds—to make a sound recording of
the broadcast, or a copy of such a sound recording; and

(c) in the case of a television broadcast or of a sound broad-
cast—to re-broadcast it.

Nature of copyright in published editions of works

88. For the purposes of this Act, uniess the contrary intention
appears, copyright, in relation to a published edition of a literary,
dramatic, musical or artistic work or of two or more literary, dramatic,
musical or artistic works, is the exclusive right to make, by a means
that includes a photographic process, a reproduction of the edition.



IP/N/1/AUS/1/Add.1
Page 75

62 Copyright Act 1968

s. 89

Division 3—Subject-Matter, other than Works, in which Copyright Subsists

Sound recordings in which copyright subsists

89. (1) Subject to this Act, copyright subsists in a sound recording
of which the maker was a qualified person at the time when the
recording was made.

(2) Without prejudice to the last preceding subsection, copyright
subsists, subject to this Act, in a sound recording if the recording was
made In Australia.

(3) Without prejudice to the last two preceding subsections,

copyright subsists. subject to this Act, in a published sound recording
if the first publication of the recording took ptace in Australia.

Cinematograph films in which copyright subsists

90. (1) Subject to this Act, copyright subsists in a cinematograph
film of which the maker was a qualified person for the whole or a
substanual part of the period during which the film was made.

(2) Without prejudice to the last preceding subsection, copyright
subsists, subject to this Act, in a cinematograph film if the film was
made in Australia.

(3) Without prejudice to the last two preceding subsections,

copyright subsists, subject to this Act, in a pubiished cinematograph
film if the first publication of the film took place in Australia.

Television broadcasts and sound broadcasts in which copyright subsists

91. Subject to this Act, copyright subsists:
(a) in a television broadcast made from a place in Australia by:
(i) the Australian Broadcasting Corporation;
(ii) the Special Broadcasting Service Corporation; or
(iii) any prescribed person, being a person who is, at the
time when the broadcast is made, the holder of a
transmitter licence or a temporary permit in force
under the Radiocommunications Act 1983;

(b) in a television broadcast made from a place in Australia
pursuant to a licence or permit granted under the Broadcast-
ing Act 1942 by the hoider of the licence or permit;

(c) in a sound broadcast made from a place in Australia by:

(i) the Australian Broadcasting Corporation;
(ii) the Special Broadcasting Service Corporation; or
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(i1i) anv prescribed person. being a person who is, at the
uime when the broadcast is made, the holder of a
rransmitter licence or a temporary permit in force
under the Radiocommunications Act 1983; and
{d) in a sound broadcast made from a place in Australia pursuant
to a licence or permit granted under the Broadcasting Act
1942 by the holder of the licence or permit.

Published editions of works in which copyright subsists

92. (1) Subject to this Act, copyright subsists in a published
edition of a literarv, dramatic, musical or artistic work, or of 2 or more
literary, dramatic, musical or artistic works, where:

(a) the first publication of the edition took place in Australia; or

(b) the publisher of the edition was a quaiified person at the date

of the first publication of the edition.

(2) The last preceding subsection does not apply to an edition that
reproduces a previous edition of the same work or works.

Division 4—Duration of Copyright in Subject-Matter other than Works

Duration of copyright in sound recordings

93. Copyright subsisting in a sound recording by virtue of this Part
continues to subsist until the expiration of 50 vears after the expiration
of the calendar vear in which the recording is first published.

Duration of copyright in cinematograph films

94. (1) Copyright subsisting in a cinematograph film by virtue of
subsection 90 (1) or (2) continues to subsist until the film is published
and, after the publication of the film, until the expiration of 50 years
after the expirauon of the calendar year in which the film was first

published.

(2) Copyright subsisting in a cinematograph film by virtue only of
subsection 90 (3) continues to subsist until the expiration of 50 years
after the expiration of the calendar year in which the film was first

published.

Duration of copyright in television broadcasts and sound broadcasts

95. (1) - Copyright subsisting in a television broadcast or sound
broadcast by virtue of this Part continues to subsist until the expiration
of 50 years after the expiration of the calendar year in which the
broadcast was made.
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(2) In so far as a television broaacast or sound broadcast is a
repetition (whether the first or a subsequent repetition) of a previous
television broadcast or sound broadcast to which section 91 appiies.
and ts made by broadcasting visual images or sounds embodied in anv
arucle or thing:

(a) if it is made before the expiration cof the period of 50 years
after the expiration of the calendar vear in which the previous
broadcast was made—any copyright subsisting in it expires at
the expiration of that period: and

(b) if it is made after the expiration of that pertod —copyright does
not subsist in it by virtue of this Part.

Duration of copyright in published editions of works

96. Copyright subsisting in a published edition of a work or works
by virtue of this Part continues to subsist until the expiration of 25
years after the expiration of the calendar vear in which the edition was
first published.

Division 5—Qwnership of Copyright in Subject-Matter other than Works

Ownership of copyright in sound recordings
97. (1) This section has effect subject to Parts VII and X.

(2) Subject to the next succeeding subsection, the maker of a
sound recording is the owner of any copyright subsisting in the
recording by virtue of this Part.

(3) Where:

(a) a person makes, for vaiuable consideration, an agreement with
another person for the making of a sound recording by the
other person: and

(b) the recording is made in pursuance of the agreement;

the first-mentioned person is, in the absence of any agreement to the
contrary, the owner of any copyright subsisting in the recording by
virtue of this Part.

Ownership of copyright in cinematograph films

98. (1) This section has effect subject to Parts VII and X.

(2) Subject to the next succeeding subsection, the maker of a
cinematograph film is the owner of any copyright subsisting in the film
by virtue of this Part.
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(3) Where:

(a) a person mahkes, for vaiuable consideration, an agreement with
another person ror the making of a cinematograph film by the
other person: and

(b) the film is made in pursuance of the agreement:

the first-menuoned person 1s, in the absence of any agreement to the
contrary. the owner of any copyright subsisung in the film by virtue ot
this Part

Ownership of copyright in television broadcasts and sound broadcasts

99. Subject to Parts VII and X:

(a) the Austraiian Broadcasting Corporation is the owner of anv
copvright subsisting in a television broadcast or sound broad-
cast made by it;

(aa) the Special Broadcasting Service Corporation is the owner of
any copyright subsisting in a television broadcast or sound
broadcast made by it; and

(b) a person who is or has been a hoider of a licence or permit
granted under the Broadcasting Act 1942 or a prescribed
person for the purposes of subparagraph 91 (a) (iit) or 91 (c)
(iii) is the owner of any copyright subsisting in a television
broadcast or sound broadcast, as the case may be, made by
that person.

Ownership of copyright in published editions of works

100. Subject to Parts VII and X, the publisher of an edition of a
work or works 1s the owner of any copyright subsisting in the edition
by virtue or this Part.

Division 6 —infringement of Copyright in Subject-Matter other than Works

Interpretation

100A. In this Division, *audio-visual item” means a sound record-
ing, a cinematograph film, a sound broadcast or a television broadcast.

Infringement by deing acts comprised in copyright

101. (1) Subject to this Act, a copyright subsisting by virtue of this
Part is infringed by a person who, not being the owner of the
copyright, and without the licence of the owner of the copyright, does
in Australia, or authorizes the doing in Australia of, any act comprised
in the copyright.
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(2) The next two succeeding sections do not affect the generality of
the last preceding subsecuon.

(3) Subsection (1) appiies in relation to an act done in relation to
a sound recording whether the act is done bv directly or indirectly
making use of a record embodying the recording.

(4) Subsection (1) applies in relation to an act done in relation to
a television broadcast or a sound broadcast whether the act is done by
the reception of the broadcast or by making use of any article or thing
in which the visual images and sounds comprised in the broadcast
have been embodied.

Infringement by importation for sale or hire

102. Subject to section 112A, a copyright subsisting by virtue of
this Part is infringed by a person who, without the licence of the owner
of the copyright, imports an article into Australia for the purpose of:

(a) selling, letting for hire, or by way of trade offering or exposing

for sale or hire, the article;

(b) distributing the article:

(i) for the purpose of trade; or
(ii) for any other purpose to an extent that will affect
prejudicially the owner of the copyright; or

(c) bv way of trade exhibiting the article in public;-

if the importer knew, or ought reasonably to have known, that the
making of the article would, if the article had been made in Australia
by the importer, have constituted an infringement of the copyright.

Infringement by sale and other dealings

103. (1) Subject to section 112A, a copyright subsisting by virtue
of this Part is infringed by a person who, in Australia, and without the
licence of the owner of the copyright:

(a) sells. lets for hire, or by way of trade offers or exposes for sale

or hire, an article; or

(b) by way of trade exhibits an articie in public;

if the importer knew, or ought reasonably to have known, that the
making of the article constituted an infringement of the copyright or,
in the case of an imported article, would, if the article had been made
in Australia by the importer, have constituted an infringement of the
copyright.

(2) For the purposes of the last preceding subsection, the distribu-
tion of any articles:

(a) for the purpose of trade; or
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(b) for any other purpose to an extent that affects prejudicially the
owner of the copyright concerned:

shall be taken to be the saie of those aruicies.

Fair dealing for purpose of criticism or review

103A. A fair dealing with an audio-visual 1tem does not consutute
an infringement of the copyright in the item or in any work or other
audio-visual item included in the item if it 1s for the purpose of
criticism or review, whether of the first-mentioned audio-visual item.
another audio-visual item or a work. and a sufficient acknowiedgement
of the first-mentioned audio-visual item 1s made.

Fair dealing for purpose of reporting news

103B. (1) A fair dealing with an audio-visual item does not
constitute an infringement of the copyright in the item or in any work
or other audio-visual item included in the item if: .

(a) it is for the purpose of. or is associated with, the reporting of
news in a newspaper, magazine or similar periodical and a
sufficient acknowledgement of the first-mentioned audio-visual
item is made; or

(b) it is for the purpose of, or is associated with, the reporting ot
news by means of broadcasting or in a cinematograph film.

(2) This section applies where an audio-visual item being a
cinematograph film is caused to be transmitted to subscribers to a
diffusion service in like manner as it applies where such an item is
broadcast.

Fair dealing for purpose of research or study

103C. (1) A fair dealing with an audio-visual item does not
constitute an infringement of the copyright in the item or in any work
or other audio-visual item included in the item if it is for the purpose
of research or study.

(2) For the purposes of this Act, the matters to which regard shall
be had in determining whether a dealing with an audio-visual item
constitutes a fair dealing for the purpose of research or study include:

(a) the purpose and character of the dealing;

(b) the nature of the audio-visual item;

(c) the possibility of obtaining the audio-visual item within a

reasonable time at an ordinary commercial price;

(d) the effect of the dealing upon the potential market for, or
value of, the audio-visual item; and
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(e} in a case wnere part onlv of e auaio-visual item s
copied—the amount and substantality ot the part copled taken
in refauon to the whole 1tem.

Aets done for purposes of judicial proceeding

104. A copyright subsisting dv virtue of this Part 1s not infringed
by anything done:

{a) for the purpose of a judicial proceeding or a report of a
judicial proceeding;

(b) for the purpose of seeking professionai advice from a legai
practitioner or patent attorney; or

(c) for the purpose of, or in the course of, the giving of profes-
sional advice by a legal practitioner or patent attorney.

Acts done by Parliamentary libraries for members of Parliament

104A. A copyright subsisting by virtue of this Part is not infringed
by anvthing done, for the sole purpose of assisting a person who is a
member of a Parliament in the performance of the person’'s duties as
such a member, by an authorized officer of a library, being a librarv
the principal purpose of which is to provide library services for
members of that Parliament.

Copyright in certain recordings not infringed by causing recordings to
be heard in public or broadcast

105. Copyright subsisting in a sound recording by virtue oniy of
subsection 89 (3) is not infringed by the causing of the recording to be
heard in public or by the broadcasting of the recording.

Causing sound recording to be heard at guest house or club

106. (1) Where a sound recording is caused to be heard in public:

(a) "at premises where persons reside or sleep, as part of the
amenities provided exclusively for residents or inmates of the
premises or for those residents or inmates and their guests; or

(b) as part of the activities of, or for the benefit of, a club, society
or other organization that is not established or conducted for
profit and the principal objects of which are charitable or are
otherwise concerned with the advancement of religion, educa-
tion or social weifare;

the act of causing the recording to be so heard does not constitute an
infringement of the copyright in the recording.
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(2) The last preceding supsection does not applyv:

{a) in relation to premses of a kind referred to in paragraph (a)
of that subsection. if a specific charge 1 made for admission to
the part of the premises wnere the recording is 1o be heard; or

(b) in relation to an organizauon of a kind referred to in para-
graph (b) of that subsection, 1i a charge 1s made for admission
to the place where the recording s to be heard and anv of the
proceeds of the charge are upplied otherwise than for the
purposes of the organizauon.

(3) A reference in the .ist preceding subsection to a specific
charge, or a charge, made ror admission includes a reference to a
specific charge, or a charge, made partly for admission and partly for
other purposes.

Making of a copy of the sound recording for purpose of broadcasting

107. (1) Where the broadcasting by a person of a sound recording
wouid not {whether by reason of an assignment or licence or of the
operation of a provision of this Act) constitute an infringement of the
copvright in the recording but the making by the person of a copy of
the sound recording would, apart from this subsection, constitute such
an infringement, the copyright in the recording is not infringed by his
making a copy of the sound recording in association with other matter
solely for the purpose of the broadcasting of the recording in associ-
ation with the other matter.

(2) The last preceding subsection does not apply in relation to a
copy of a sound recording if the copy is used for a purpose other than:
(a) the broadcasting of the recording in circumstances that do not
(whether by reason of an assignment or licence or of the
operation of a provision of this Act) constitute an infringement
of the copyright in the recording; or
(b) the making of further copies of the sound recording for the
purpose of the broadcasting of the recording in such cir-
cumstances.

(3) Subsection (1) does not apply in relation to a copy of a sound
recording where the copy is used for the purpose of the broadcasting
of the recording by a person who is not the maker of the copy uniess
the rmaker has paid to the owner of the copyright in the recording such
amount as they agree or, in default of agreement, has given an
undertaking in writing to the owner to pay to him such amount as is
determined by the Copyright Tribunal, on the application of either of
them, 10 be equitable remuneration to the owner for the making of the
copy.
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(4) A person who has given an undertaking referred to in the iast
preceding subsection is liabie. when the Copyright Tribunal has deter-
mined the amount to which the undertaking relates, to pay that
amount to the owner of the copyrignt in the recording and the owner
may recover that amount in a court of competent jurisdiction from the
person as a debt due to the owner.

(5) Subsection (1) does not apply in relation to a copy of a sound
recording unless, before the expiration of the period of 12 months
commencing on the day on whnich any of the copies made in accor-
dance with that subsection is first used for broadcasting the recording
in accordance with that subsection, or before the expiration of such
further period, if any, as is agreed between the maker of the copy and
the owner of the copyright in the recording, all the copies made in
accordance with that subsection are destroved or are delivered, with
the consent of the Director-General of the Australian Archives, to the
Australian Archives.

(6) The Director-General of the Australian Archives shall not
consent to the delivery to the Australian Archives in accordance with
subsection (5) of a copy of a sound recording unless he has certified
that the recording is of an exceptional documentary character.

Copyright in published recording not infringed by public performance
if equitable remuneration paid

108. (1) The copyright in a sound recording that has been
published is not infringed by a person who causes the recording to be
heard in public if:

(a) the person has paid to the owner of the copyright in the
recording such amount as they agree or, in default of agree-
ment, has given an undertaking in writing to the owner to pay
to him such amount as is determined by the Copyright Tribu-
nal, on the application of either of them, to be equitable
remuneration to the owner for the causing of the recording to
be heard in public; and

(b) in the case of a recording that was first published outside
Australia—the recording has been published in Australia or
the prescribed period after the date of the first publication of
the recording has expired.

(2) A person who has given an undertaking referred to in the last
preceding subsection is liable, when the Copyright Tribunal has deter-
mined the amount to which the undertaking relates, to pay that
amount to the owner of the copyright in the recording and the owner
may recover that amount in a court of competent jurisdiction from the
person as a debt due to the owner.
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(3) Regulauons prescriping a period for the purposes of paragraph
(1) (b) may prescribe different periods in relation to different ciasses
of sound recordings.

Copyright in published sound recording not infringed by broadcast in
certain circumstances

109. (1) Subject to this secuion. tne copyright in a published sound
recording is not infringed by ine making of a broadcast of that
recording tf:

{a) where there is no order of the Tribunal in force under section
152 applying to the maker of that broadcast in relation to the
time when that broadcast was made—the maker of that broad-
cast has given an undertaking in writing to the person who is
the owner of the copyrignt in that recording to pay to him
such amounts (if anv) as may be specified in, or determined in
accordance with, an order of the Tribunal made under that
section in respect of the broadcasting by the maker. during a
period within which that broadcast was made. of published
sound recordings in which the copyrights are owned by that
person and which inciude that recording; or

(b) where there is an order of the Tribunal in force under that
section appiving to the maker of that broadcast in relation to
the time when that broadcast was made:

(i) the copyright in that recording is owned by a person
who is specified in the order as one of the persons
among whom the amount specified in, or determined
in accordance with. the order is to be divided and the
maker of the broadcast makes payments to the person
in accordance with the order; or

(ii) the copyright in that recording is owned by a person
who i1s not so specified in the order.

(2) The last preceding subsection does not apply in relation to a
broadcast of a sound recording if the broadcast was made in accor-
dance with an agreement between the maker of the broadcast and the
owner of the copyright in the recording.

(3) Subsection (1) does not apply in relation to a broadcast of a
sound recording that has not been published in Australia if the
broadcast was made before the expiration of the prescribed period
after the date of the first publication of the recording.

(4) Regulations prescribing a period for the purposes of the last
preceding subsection may prescribe different periods in relation to
different classes of sound recordings.



IP/N/1/AUS/1/Add.1
Page 85

72 Coopyright Act 1968

/-

s. 110

(5) Subsection (1) does not appiv n relation to a broadcast of a

sound recording that has not been published in Australia if:

{a) the recording consists of. or inciudes, a musical work in which
copyright subsists;

(b) the musical work was made for the purpose of being per-
formed. or has been performed, in association with a dramatic
work or has been inciuded in a cinematograph film; and

{c) records of the musical work have not been supplied (whether
by sale or otherwise) to the public in Australia.

(6) For the purposes of paragraph (5) (c), a supplying of records
of a musical work shall be disregarded if the supplying was done
otherwise than by, or with the licence of, the owner of the copyright in
the work.

Provisions relating to cinematograph films

110. (1) Where the visual images forming part of a cinematograph
film consist wholly or principaily of images that, at the time when they
were first embodied in an article or thing, were means of communicat-
ing news, the copyright in the film is not infringed by the causing of
the film to be seen or heard, or to be both seen and heard, in public
after the expiration of 50 years after the expiration of the calendar vear
in which the principal events depicted in the film occurred.

(2) Where, by virtue of this Part, copyright has subsisted in a
cinematograph film. a person who, after that copyright has expired,
causes the film to be seen or heard, or to be seen and heard, in public
does not. by so doing, infringe any copyright subsisting by virtue of
Part Ul in a literary, dramatic, musical or artistic work.

(3) Where the sounds that are embodied in a sound-track asso-
ciated with the visual images forming part of a cinematograph film are
also embodied in a record. other than such a sound-track or a record
derived directly or indirectly from such a sound-track, the copyright in
the cinematograph film is not infringed by any use made of that
record.

Copying of unpublished sound recordings and cinematograph films in
libraries or archives

110A. WheTe. at a time more than 30 years after the time at which,
or the expiration of the period during which, a sound recording or
cinematograph film was made, copyright subsists in the sound record-
ing or cinematograph film but:
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{a) e sound recording or cinematograph film has not been
published: and

(b) a record embodving the sound recording, or a copy of the
cinematograph film, is xept in the collection of a library or
archives where it is, subject to any regulauons governing that
collection. accessible to the public;

the copvright in the sound recording or cinematograph film and in any
work or other subject-matter inciuded in the sound recording or
cinematograph film is not infringed:

(c) bv the making of a copy of the sound recording oOr cinemato-
graph film by a person for the purpose of research or study or
with a view to publicauon: or

(d) bv the making of a copy of the sound recording or cinemato-
graph film by or on behalf of the officer in charge of the
library or archives. if the copy is supplied to a person who
satisfies the officer that he or she requires the copy for the
purpose of research or study or with a view to publication and
that he or she will not use it for any other purpose.

Copying of sound recordings and cinematograph films for preservation
and other purposes

110B. (1) Subject to subsection (3), where a copy of a sound
recording, betng a sound recording that forms, or formed, part of the
collection of a library or archives, is made by or on behalf of the
officer in charge of the library or archives:

(a) if the sound recording is held in the collection in the form of a
first record—for the purpose of preserving the record against
loss or deterioration or for the purpose of research that is
being, or is to be, carried out at the library or archives in
which the record is held or at another library or archives:

(b) if the sound recording is held in the collection in a published
form but has been damaged or has deteriorated—for the pur-
pose of replacing the sound recording; or

{c) 1if the sound recording has been held in the collection in a
published form but has been lost or stolen—for the purpose of
replacing the sound recording;

the making of the copy does not infringe copyright in the sound
recording or in any work or other subject-matter included in the
sound recording.
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(2) Subject to subsection (3)., where a copy of a cinematograph
film, being a cinematograph film that forms, or formed, part of the
coilection of a library or archives. is made by or on behalf of the
officer in charge of the librarv or archives:

ta) if the cinematograph film is held in the collection in the form
of a first copy—for the purpose of preserving the copy against
loss or deterioration or for the purpose of research that is
being, or is to be, carried out at the library or archives in
which the copy is heid or at another library or archives;

(b) if the cinematograph film is heid in the collection in a pub-
lished form but has been damaged or has deteriorated— for the
purpose of replacing the cinematograph fiim; or

(c) if the cinematograph film has been held in the collection in a
published form but has been lost or stolen—for the purpose of
replacing the cinematograph film;

the making of the copy does not infringe copyright in the cinemato-
graph film or in any work or other subject-matter included in the

cinematograph film.

(3) Subsection (1) does not apply in relation to a sound recording,
and subsection (2) does not apply in relation to a cinematograph film,
held in a published form in the collection of a library or archives
uniess an authorised officer of the library or archives has, after
reasonable investigation, made a declaration stating that he or she is
satisfied that a copy (not being a second-hand copy) of the sound
recording or cinematograph film, as the case may be, cannot be
obtained within a reasonable time at an ordinary commercial price.

(4) Where a copy of an unpublished sound recording or an
unpublished cinematograph film is made under subsection (1) or (2)
by or on behalf of the officer in charge of a library or archives for the
purpose of research that is being, or is to be, carried out at another
library or archives, the supply of the copy by or on behalf of the
officer to the other library or archives does not, for any purpose of this
Act, constitute the publication of the sound recording or cinemato-
graph film or of any work or other subject-matter included in the
sound recording or cinematograph film.

Filming or recording broadcasts for private and domestic use

111. (1) -The copyright in a television broadcast in so far as it
consists of visual images is not infringed by the making of a cinemato-
graph film of the broadcast, or a copy of such a film, for the private
and domestic use of the person by whom it is made.
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(2) The copyright in a sound broadcast. or in a television broad-
cast in so far as it consists of sounds. is not infringed bv the making of
a sound recording of the broadcast, or a copy of such a sound
recording, for the private and domestic use of the person by whom 1t is

made.

(3) For the purposes of this section. a cinematograph film or a
copy of such a film, or a sound recording or a copy of such a sound
recording, shall be deemed to be made otherwise than for the private
and domestic use of the person by whom it is made If it is made for

the purpose of:

(a) selling a copy of the film or sound recording, letting 1t for hire.
or by way of trade offering or exposing it for sale or hire:

(b) distributing a copy of the film or sound recording, whether for
the purpose of trade or otherwise;

(c) by way of trade exhibiting a copy of the film or sound
recording in public;

(d) broadcasting the film or recording; or

(e) causing the film or recording to be seen or heard in public.

Reproductions of editions of work

112. The copyright in a published edition of a work or works is
not infringed by the making of a reproduction of the whole or a part
of that edition if that reproduction is made in the course of:

(a) where the edition contains one work only:

(1)

(ii)

a dealing with that work, being a dealing that does
not, by virtue of section 40, 41, 42, 43 or 44, infringe
copyright in that work; or

the making of a copy (including a handicapped read-
er’s copy or an intellectually handicapped person’s
copy) of the whole or a part of that work, being a
copy the making of which does not, by virtue of
section 49, 50, 51A, 135ZG, 135ZJ, 135ZK, 135ZL,
135ZM, 135ZN, 135ZP, 135ZQ, 135ZR, 135ZS.
135ZT or 182A, infringe copyright in that work; or

(b) where the edition contains more than one work:

(i)

(i)

a dealing with one of those works or dealings with
some or all of those works, being a dealing that does
not, or dealings that do not, by virtue of section 40,
41, 42, 43 or 44, infringe copyright in that work or
those works; or

the making of a copy (including a handicapped read-
er’s copy or an intellectually handicapped person’'s
copy) of the whole or a part of one of those works or
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the making or copies (inciuding handicapped readers’
copies or inteilectually handicapped persons’ copies)
of the whole or parts of some or all of those works,
betng a copy the making of which does not, or copies
the making of wnich do not, by virtue of section 49,
350. StA, 135Z2G. 1357, 135ZK. 135ZL. 135ZM.
135ZN, 135ZP. 135ZQ, 135ZR. 135ZS, 135ZT or
182A, infringe copyright in that work or in those
works.

Importation and sale etc. of books

112A. (1) The copyright in an overseas edition first published on
or after the commencing day, is not infringed by a person who, without
the licence of the owner of the copyright, imports a non-infringing
book into Austraiia for a purpose mentioned in paragraph 102 (a), (b)
or (c).

(2) Subject to this section, the copyright in:

(a) an overseas edition first published before the commencing day;
or

(b) a published edition of a work, being an edition first published
in Australia, whether before, on or after the commencing day;

is not infringed by a person who. without the licence of the owner of
the copyright, imports a copy (in this subsection called the “imported
copy” ) of a hardback or paperback version of a non-infringing book
into Australia for a purpose mentioned in paragraph 102 (a), (b) or (c)
if:

(c) the person had ordered in writing from the copyright owner,
or the owner’s licensee or agent, one or more copies of that
version of the book (not being second-hand copies or more
copies than were needed to sausfy the person’s reasonable
requirements); and

(d) when the person ordered the imported copy, the original order
mentioned in paragraph (c) had not been withdrawn or can-
celled by, or with the consent of, the person and:

(i) at least 7 days had elapsed since the person placed
the original order and the copyright owner, licensee
or agent had not notified the person in writing that
the original order woulid be filled within 90 days after
it was placed: or

(if) at least 90 days had elapsed since the person placed
the original order and the copyright owner, licensee
or agent had not filled the order.
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(3) The copvright 1n a published edition of & work (whnether the
edition was first pubiished berore. on or arter the commencing dav) is
not infringed by a person who. without the licence of the owner of the
copyright, imports a singie copy of a non-infringinz POOk 1nto Austra-
lia if the importation is for the purpose of filling a written order. or a
verifiable telephone order. bv a customer of the person and:

(a) in the case of a written order, the order contains & statement.

signed bv the customer: or

{(b) in the case of a telepnone order. the customer mahkes d

verifiable statement:
to the effect that the customer does not intend to use the book for a
purpose mentioned in paragraph 102 (a), (bj or (c).

t4) The copvright in a published edition ot a work {whether the
edition was first published before, on or after the commencing day) is
not infringed by a person who. without the licence of the owner of the
copvright, imports 2 or more copies of a non-iniringing book into
Australia if: -
(a) the importauon is for the purpose of filling a written order, or
a verifiable telephone order, placed with the person bv or on
behalf of a librarv. other than a library conducted for the
profit (direct or indirect) of a person or organisation; and
(b) in the case ot a written order—the order contains a statement,
signed by the person placing the order, to the effect that the
library does not intend to use any of the books for a purpose
mentioned in paragraph 102 (a), (b) or (c); and
(¢) 1n the case of a teiephone order—the person placing the order
makes a verifiable statement to the effect referred to in para-
graph (b); and
(d) the number of copies so imported is not more than the
number of copies so ordered.

(5) Without limiting the ways in which a telephone order under
subsection (3) or (4), or a statement under paragraph (3) (b) or (4) (c¢)
relating to such an order, mav be verified, such an order or statement
is, for the purposes of this section, taken to be verifiable if the person
whno takes the order, or to whom the statement 1s made, makes a
written note of the details of the order or statement when, or imme-
diately after. the order is placed, or the statement is made, as the case
may be.

(6) Where:

{a) a book is imported into Australia for a purpose mentioned in
paragraph 102 (a), (b) or (c); and

{b) the importation does not, under this section, consumte an
mfringement of copyright in a puplished «dition of a wor:
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the use of the book for any such purpose does not constitute an
infringement of the copyright in the edition and subsecuion 103 (1)
does not apply to the book.

(7Y Subsection (2) does not apply to the importation of a copy of a
hardback version of a non-infringing book into Austraiia if the copy-
right. owner, or his or her licensee or agent, is able (0 supply in
Australia enough copies of a paperback version of the book to fill any

reasonable order.

(8) For the purposes of paragraph (2) (d), a copyright owner,
licensee or agent 1s not taken to have filled an order by a person for
one or more copies of a version of a book uniess and until the
copyright owner, licensee or agent sends the copy, or all of the copies,
as the case requires, to the person.

(9) In this section:
“book” does not inciude:

(a) a book whose main content is one or more musical works,
with or without any related literary, dramatic or artistic work;
or

(b) a manual sold with computer software for use in connection
with that software; or

(c) a periodical publication;

“commencing day” means the day on which the Copyright Amendment
Act 1991 commences;

“overseas edition” means a published edition of a work, being an
edition:

(a) that was first published in a country other than Australia; and

(b) that was not published in Australia within 30 days after its first
publication in that other country.

Note: An edition of a work may, for the purposes of this Act, be “first published” in
Austratia if it is published in Australia within 30 days of an eariier publication
elsewhere. For the meaning of “first publication” , see section 29 and. in particular,
subsection 29 (5).

Division 7—Miscellaneous

Copyrights to subsist independently

113. (1) Subject to subsection 110 (2), where copyright subsists in
any subject-matter by virtue of this Part, nothing in this Part shall be
taken to afféct the operation of Part {ll in relation to any literary,
dramatic, musical or artistic work from which that subject-matter is
wholly or partly derived. and any copyright subsisting by virtue of this
Part is in addition to, and independent of, any copyright subsisting by
virtue of Part I1l.
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(2) The subsistence ol copyright under any provision ot this Part
does not affect the operation of any other provision of this Part under
which copyright can subsist.

PART V—REMEDIES FOR INFRINGEMENTS OF COPYRIGHT
Division | —Preliminary

Interpretation

114. (1) In this Part. “action” means a proceeding of a civil
nature between parues. and inciudes a counterclaim.

(2) In the application of this Part in relauon to a counterclaim,
references to the piainuff and to the defendant snall be read as
references to the defendant and to the plaintiff, respectiveiy.

Division 2—Actions by Owner of Copyright

Actions for infringement

115. (1) Subject to this Act, the owner of a copyright mayv bring
an acuon for an infringement of the copyright.

(2) Subject to this Act, the relief that a court may grant in an
action for an infringement of copyright includes an injunction (subject
to such terms, if any, as the court thinks fit) and either damages or an
account of profits.

(3) Where, in an acuon for infringement of copyright, it is
established that an infringement was committed but it is also estab-
lished that, at the time of the infringement, the defendant was not
aware, and had no reasonable grounds for suspecting, that the act
constituting the infringement was an infringement of the copyright, the
plaintiff is not entitied under this section to any damages against the
defendant in respect of the infringement, but is enttled to an account
of profits in respect of the infringement whether any other relief is
granted under this section or not.

(4) Where, in an action under this section: -
(a) an infringement of copyright is established: and
(b) the’court is satisfied that it is proper to do so. having regard
to:
(i) the flagrancy of the infringement;
(i1) anv benefit shown to have accrued to the defendant
by reason of the iniringement: and
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the court mav, In assessing damages for the intringement. award such
additional damages as 1t considers appropriate 1n the circumstances.

Rights of owner of copyright in respect of infringing copies

116. (1) Subiject to this Act, the owner of the copyright in a work
or other subject-matter is entitled in respect of any infringing copy, or
of any plate used or intended to be used for making infringing copies,
to the rights and remeaies, bv way of an action for conversion or
detention, to which he wouid be entitled if he were the owner of the
copy or plate and had been the owner of the copy or plate since the
time when it was made.

(2) A plaintff is not entitied by virtue of this section to any
damages or to any other pecuniary remedy, other than costs, if it is
established that, at the time of the conversion or detention:

(a) the defendant was not aware, and had no reasonable grounds
for suspecting, that copyright subsisted in the work or other
subject-matter to which the action relates;

(b) where the articles converted or detained were infringing
copies—the defendant believed, and had reasonable grounds
for believing, that they were not infringing copies; or

(c) where an article converted or detained was a plate used or
intended to be used for making articles—the defendant be-
lieved, and had reasonabie grounds for believing, that the
articles so made or intended to be made were not or would
not be, as the case may be, infringing copies.

Division 3~ Proceedings where Copyright is subject to Exclusive Licence

Interpretation

117. In this Division:
“if the licence had been an assignment” means if, instead of the
licence, there had been granted (subject to conditions corresponding as
nearly as practicable with those subject to which the licence was
granted) an assignment of the copyright in respect of its application to
the doing, at the places and times authorized by the licence, of the acts

so authorized;
“the other party” means:
(a) in relation to the owner of the copyright—the exclusive li-
censee; and
(b) in relation to the exclusive licensee—the owner of the copy-
right.
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Application

118. This Division appiies to proceedings in relation to a copyright
in respect of wnich an exclusive licence has been granted and 1s in
force at the ume of the events to which the proceedings reiate.

Rights of exciusive iicensee

119. Subject to the succeeding sections of this Division:

{a) except zgainst the owner of the copvrignt. the exclusive li-
censee has the same rights of acuon as he would have, and is
entitled to the same remedies as he would be enutled to, by
virtue of section i1§ if the licence had been an assignment,
and those rights and remedies are concurrent with the rights
and remeaies of the owner of the copyright under that section:

(b) except against the owner of the copyrignt, the exclusive li-
censee has the same rights of acuon as he wouid have, and 1is
entitled to the same remedies as he wouid be enutied to, by
virtue of section 116 if the licence had been .an assignment;
and

(c) the owner of the copyright does not have any rights of action
that he would not have, and 1s not entitled to any remedies
that he would not be entitled to, bv virtue of section 116 if the
licence had been an assignment.

Joinder of owner or exclusive licensee as a party

120. (1) Where:

(a) an action is brought by the owner of the copyright or by the
exclusive licensee: and

(b) the action, in so far as it is brought under section 115, relates,
in whole or in part. to an infringement in respect of which the
owner and the licensee have concurrent rights of action under
that section;

the owner or iicensee, as the case may be. 1s not entitled, except with
the leave of the court, to proceed with the action, in so far as it is
brought under that section and relates to that tnfringement, uniless the
other party is joined as a plainuff in the actuon or added as a
defendant,

(2} Thus section does not affect the granung of an interfocuiory
imjuncaon on the application of the owner of the copyright or of the
exclusive licensee.
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Defences available against exciusive licensee

121. In an acuon brought by the exciusive licensee by virtue of this
Division. a defence under this Act that would have been available to a
defendant in the action if the action had been brought by the owner of
the copyright is avaiiable to that defendant as against the exclusive

licensee.

Assessment of damages where exclusive licence granted

122. Where an action to which section 120 applies is brought and
the owner of the copyright and the exclusive licensee are not both
plaintiffs in the action. the court, in assessing damages in respect of an
infringement of a kind referred to in that section, shail:

(a) if the plainuff is the exclusive licensee—take into account any
liabilities, in respect of royalties or otherwise, to which the
licence is subject: and

(b) whether the plaintiff is the owner of the copyright or the
exclusive licensee—take into account any pecuniary remedy
already awarded to the other party under section 115 in
respect of that infringement, or any right of action exercisable
by the other party under that section in respect of that in-
fringement, as the case requires.

Apportionment of profits between owner and exclusive licensee

123. Where:

(a) an action, in so far as it is brought under section 115, relates,
in whole or in part, to an infringement in respect of which the
owner of the copyright and the exclusive licensee have concur-
rent rights of action under that section; and

(b) in that action, whether the owner of the copyright and the
exclusive licensee are both parties or not, an account of profits
is directed to be taken in respect of that infringement;

then, subject to any agreement of which the court is aware by which
the appiication of those profits is determined as between the owner of
the copyright and the exciusive licensee. the court shall apportion the
profits between them in such a manner as the court considers just and
shall give such directions as the court considers appropriate for giving
effect to that apportionment.
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Separate actions in reiation to the same infringement

124. In an acuon brougnt bv the owner of the copyright or by the

exciusive licensee:

(a) a judgment or order for the pavment of damages in respect of
an infringement of copvright shall not be given or made under
section 115 ir a final judgment or order has been given or
made in favour of the other partv directing an account of
profits under that section in respect of the same iniringement:
and

(b) a judgment or order for an account Of Profits in respect of an
infringement of copyright shall not be given or made under
that secuion if a final judgment or order has been given or
made in favour of the other party awarding damages or direct-
ing an account of prorits under that section in respect of the
same infringement.

Liability for costs

125. Where, in an action to which section 120 appiies, whether
brought by the owner of the copvright or by the exclusive licensee. the
other party is not joined as a piaintiff (either at the commencement of
the action or at a later time}, but is added as a defendant, the other
party is not liable for any costs in the action uniess he enters an
appearance and takes part in the proceedings.

Division 4—Proof of facts in civil actions

Presumptions as to subsistence and ownership of copyright

126. In an acuon brought by virtue of this Part:

(a) copyright shall be presumed to subsist in the work or other
subject-matter to which the action relates if the defendant does
not put in issue the question whether copyright subsists in the
work or other subject-matter; and

(b) where the subsistence of the copyright is established—the
plaintiff shall be presumed to be the owner of the copyright if
he claims to be the owner of the copyright and the defendant
does not put in issue the question of his ownership.

Presumptions in relation to authorship of werk

127, (1)° Where a name purporting to be that of the author of a
literary, dramatic, musical or artistic work appeared on copies of the
work as published or a name purporting to be that of the author of an
artistic work appeared on the work wnen it was made, the person
wiose name so appeared, if it was his rug name or a name by which
ne was commonly Xnown, shall, in aa action brougnt by virtue of this
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Part, be presumea. uniess the contrarv is establisned, to be the author
of the work ana 0 have made the work in circumstances to which
subsections 35 {4), (3) and (6) do not appiv.

(2) Where a work is alieged 1o be a work of joint authorship, the
last preceding subsection applies in refation to each person alleged to
be one of the authors of the work as if reterences in that subsection to
the author were reterences to one ot the authors.

(3) Where. in an action brought by virtue of this Part in relation to
a photograph:

(a) it is established that. at the time when the photograph was
taken, a person was the owner of the material on which the
photograph was taken or, if the ownership of that material as
at that time is not established, that a person was the owner of
the apparatus by which the photograph was taken; or

(b) neither the ownership as at the time when the photograph was
taken of the matenial on which it was taken nor the ownership
as at that ume of the apparatus by which it was taken is
established but 1t ts established that, at the time of the death of
a person, the photograph was owned by the person or, if the
ownership of the photograph as at that time is not established,
was in the possession or custody of the person;

the person shail be presumed, unless the contrary is established, to
have been the person who took the photograph.

Presumptions in reiation to publisher of work

128. Where, in an action brought by virtue of this Part in relation
to a literary, dramatic, musical or artistic work, the last preceding
section does not apply, but it is established:

(a) that the work was first published in Australia and was so
published during the period of 50 years that ended imme-
diately before the commencement of the calendar year in
which the action was brought; and

(b) that a name purporting to be that of the publisher appeared
on copies of the work as first published;

then, unless the contrary is established, copyright shall be presumed to
subsist in the work and the person whose name so appeared shail be
presumed to have been the owner of that copyright at the time of the

publicarion.

Presumptions where author has died

129. (1) Where, in an action brought by virtue of this Part in
relation to a literary, dramatic. musical or artistic work, it is estab-
lished that the author is dead:



IP/N/1/AUS/1/Add.1

Page 98

(v
wn

Copyrignt Act 1268

{a) tne work shail be presumed o be an original work unless tne
contrary i1s established: and

{b) if it is alleged bv the plainuff that a publication specified in
the allegauon was the first publicauon ot the work, and that it
took place in a country and on a date so speciied—zinat
pubiicauion shail be presumed. uniess the contrarv is estab-
lisned. to have been the first pubiicauon of the work. and to
have taken place :n that countrv und on that date.

{2) Where:

{a) a literarv. Jdramatic. musical or arusuc work has been pub-
lished:

(b) the publication was anonymous or :s alleged by the plaintff to
have been pseudonymous; and

(¢) it is not established that the work has ever been published
under the true name of the author. or under a name by which
he was commoniyv known, or that the identity of the author is
generally known or can be ascertained by reasonable inquiry;

paragraphs (1) (a) and (b) apply, in an action brought by virtue of this
Part in relation to the work, in like manner as those paragraphs apply
where 1t 1s established that the author is dead.

Evidence in reiation to recordings

130. In an action brought by virtue of this Part in relation to
copyright in a sound recording, if records embodying the recording or
a part of the recording have been supplied (whether by sale or
otherwise) to the public and, at the time when records embodying the
recording or part of the recording were first so supplied, the records
or their containers bore a iabel or other mark containing a statement:

(a) that a person specified on the label or mark was the maker of

the recording;

(b) that the recording was first published in a vear specified on

the label or mark: or

(c) that the recording was first published in a country specified on

the label or mark:

that label or mark is sufficient evidence of the facts so stated except in
so far as the contrary is established.

Presumption in relation to maker of film

131. Where the name of a person appeared on copies of a
cinematograph film as made available to the public in such a way as to
imply that the person was the maker of the film and. in the case of a
person other than a bodv corporate, that name was his true name or a
name by which he was commonly known, that person shall, in an
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action brought by virtue of this Part, be presumed, uniess the contrary
is established, to be the maker of the film and to have made the film
in circumstances to which subsection 98 (3) does not apply.

Division 4A—Jurisdiction and Appeals

Exercise of jurisdiction

131A. The jurisdiction of the Supreme Court of a State or
Territory in an action under this Part shall be exercised by a single
Judge of the Court.

Appealis
131B. (1) Subject to subsection (2), a decision of a court of a State

or Territory (however constituted) under this Part is final and conciu-
sive.

(2) An appeal lies from a decision of a court of a State or
Territory under this Part:

(a) to the Federal Court of Australia; or

(b) by special leave of the High Court, to the High Court.

Jurisdiction of Federai Court of Australia

131C. Jurisdiction is conferred on the Federal Court of Australia
with respect to actions under this Part.

Division 5—Offences and Summary Proceedings

Offences

132. (1) A person shall not, at a time when copyright subsists in a
work:
(a) make an article for saie or hire;
(b) sell or let for hire, or by way of trade offer or expose for sale
or hire, an articie;
(c) by way of trade exhibit an article in public; or
(d) import an article into Australia for the purpose of:
(i) selling, letting for hire, or by way of trade offering or
- exposing for sale or hire, the article;

(i) distributing the article for the purpose of trade, or for
any other purpose to an extent that will affect preju-
dicially the owner of the copyright in the work; or

(iii) by way of trade exhibiting the article in public;

if the person knows, or ought reasonably to know, the article to be an
infringing copy of the work.
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(2) A person shail not, at a tume whnen copyright subsists i1n a
work, distribute:
(a) for the purpose of trade; or
(b) for anv other purpose to an extent that affects prejudicially the
owner of the copyright;

an article that the person knows, or ougnt reasonably to know, to be
an infringing copy of the work.

{(2A) A person shail not. at a uime when copyright subsists in a

work, have in his or her possession an article for the purpose of:

(a) seiling, letting for hire, or by way of trade offering or exposing
for saie or hire, the arucle;

(b) distributing the article for the purpose of trade, or for any
other purpose to an extent that will affect prejudicially the
owner of the copyright in the work; or

(c) by wav of trade exhibiting the article in public;

if the person knows. or ought reasonably to know, the article to be an
infringing copy of the work.

(3) A person shall not, at a time when copyright subsists in a
work, make or have in his or her possession a piate that the person
knows, or ought reasonably to know, is to be used for making infring-
ing copies of the work.

(4) The preceding provisions of this section apply in relation to
copyright subsisting in any subject-matter by virtue of Part IV in like
manner as thev apply in reiation to copyright subsisting in a work by
virtue of Part I11.

(5) A person shall not cause a literary, dramatic or musical work
to be performed in public at a place of public entertainment, if the
person knows, or ought reasonably to know, that copyright subsists in
the work and that the performance constitutes an tnfringement of the
copyright.

(SAA) A person shall not cause:
(a) a sound recording to be heard in public at a place of public
entertainment; or
(b) a cinematograph film, in so far as it consists of visual images.
to be seen in public at a place of public entertainment or, in
so far as it consists of sounds, to be heard in public at such a
place:
if the person knows, or ought reasonably to know, that copyright
subsists in the sound recording or the cinematograph film and that the
copyright will thereby be infringed.
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(5A) For the purposes of this section. a transmission by a person
of a computer program that is recetved and recorded so as to resuit in
the creation of an infringing copv of the computer program shail be
deemed to be a distribution by the person of that infringing copy.

(6) This section applies only in respect of acts done in Austraiia.

(7) Prosecutions for offences against this section may be brought in
the Federal Court of Australia or in any other court of competent
jurisdiction.

(8) Jurisdiction is conterred on the Federai Court of Australia to
hear and determine prosecutions for offences against this section.

(9) In this section, “place of public entertainment” includes any
premises that are occupied principally for purposes other than public
entertainment but are from time to time made available for hire for
purposes of public entertainment.

Penalties

133. (1) A contravention by a person of subsection (1), (2) or
(2A) of section 132 is an offence punishable on summary conviction
by:

(a) if it is the first conviction of the person of an offence by
reason of a contravention of that section and the articie or
each article to which the contravention relates is an infringing
copy of a work or other subject-matter other than a cinemato-
graph film—a fine not exceeding:

(i) if the person is a natural person—$500; or

(ii) if the person is a body corporate—$2,500;

for the articie, or for each article, to which the offence relates;

(b) if it is the first conviction of the person of an offence by
reason of a contravention of that section and the article or
each article to which the contravention relates is an infringing
copy of a cinematograph film:

(1) if the person is a natural person—a fine not exceed-
ing $1,500 for the article, or for each article, to which
the offence relates or imprisonment for a period not
exceeding 2 years, or both; or

(ii) if the person is a body corporate—a fine not exceed-

. ing $7,500 for the article, or for each article, to which
the offence reiates:
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{¢c) i it1s not the rirst convicuon ot the person of an oftence by

reason ©f a contravenuon oI nal secton and the arucle or

each artcle to which the contravenuon relates 1s an infringing

cOpv of a work or other supject-matter other than a cinemato-
2rapn film:

(1) 1f the person > a nawurai person—a fine not excecd-
ing S500 for the arucie. or for each article, to which
the offence relates or imprisonment for a period not
exceeding b months. or both: or

(i) if the person is a body corporate—a fine not exceed-
ing $5.000 for tne articie, Of for each aruicle, to which
the offence relates; and

(d) if it is not the first conviction of the person of an offence bv
reason of a contravention oOf that section and the articie or
each article to which the contravention relates 1s an infringing
copv of a cinematograph film:

(i) if the person is a natural person—a fine not exceed-
ing $1.500 for the arucle, or for each article, to which
the offence reiates or 'mprisonment for a period not
exceeding 5 vears, or both; or

(it} if the person is a bodv corporate—a fine not exceed-
ing $15.000 for the arucle, or for each artcle, to
which the offence relates.

(2) Where a fine is imposed upon a person by virtue of subsection
{1) in relation to an offence committed by the person and there is
more than one article to which the offence relates:

(a) where the person is prosecuted before the Federal Court of
Australia—the fine imposed in respect of that offence shall not
exceed:

(i) if the person is a natural person—$50,000; or
(11) if the person is a body corporate—$250,000; and

(b) where the person is prosecuted before any other court—the
fine imposed in respect of that ofience shall not exceed:

(1) if the person 1s a natural person—3$10,000; or
(it) if the person i1s a body corporate— $50,000.

(3) A contravention by a person of subsection (3), (5) or (SAA) of
section 132 is an offence punishable upon summary conviction by:

(a) wnere it is the first conviction of the person of an offence by
reason of a contravention of that secuon—a fine not exceeding:

(i) if the person is a natural person—$1,500; or
(ii) if the person is a bodv corporate—$7,500; and
(b) in anv other case:
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(i) if the person is a naturai person—a fine not exceed-
ing $1,500 or imprisonment for a period not exceed-
ing 6 months, or both; or

(ii) if the person is a body corporate—a fine not
exceeding $15,000.

(4) The court before which a person is charged with an offence by
reason of a contravention of section 132 may, whether the person is
convicted of the offence or not, order that any article in the possession
of the person that appears to the court to be an infringing copy, or to
be a plate or recording equipment used or intended to be used for
making infringing copies. be destroyed or delivered up to the owner of
the copyright concerned or otherwise dealt with in such manner as the
court thinks fit.

Advertisement for supply of infringing copies of computer programs

133A. (1) Where:

(a) a person, by any means, publishes, or causes to be published.
in Australia an advertisement for the supply in Australia
(whether from within or outside Australia) of a copy of a
computer program; and

(b) the person knows, or ought reasonably to know, that the copy
is. or wiil be, an infringing copy;

the person is guilty of an offence punishable upon conviction by:

(c) where it is the first conviction of the person of an offence
against this subsection (including this subsection as in force
before the commencement of section 17 of the Copyright
Amendment Act 1986):

(i) if the person is a natural person—a fine not exceed-
ing $1,500; or

(ii) if the person is a body corporate—a fine not exceed-
ing $7,500; and

(d) in any other case:

(i) if the person is a natural person—a fine not
exceeding 31,500 or imprisonment for a period not
exceeding 6 months, or both; or

(ii) if the person is a body corporate—a fine not exceed-
ing $15,000.

(2) For the purposes of this section, a transmission of a computer
program that, when received and recorded, will result in the creation
of a copy of the computer program shall be deemed to constitute the
supply of a copy of the computer program at the place where the copy
will be created.
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(3) Prosecuuons for offences against this section mav be brougnt
in the Federal Court of Austraiia or tn anv other court of competent
jurisdiction.

Division 6 — Miscellaneous

Limitation of actions in respect of infringement of copyright

134.  An acuon shall not be brought for an infringement of
copyright or in respect of the conversion or detention of an Infringing
copy, or of a plate used or intended (0 be used for making infringing
copies, after the expiration Of six vears from the ume when the
infringement took piace or the iniringing copy or plate was made, as
the case mav be.

Affidavit evidence of subsistence and ownership of copyright

134A. (1) At the trial of a cause. being:
(a) an action brought by virtue of this Part; or
(b) a prosecution for an orfence against this Act;

proof of either or both of the following matters:

(c) the subsistence, at a particular time, of copyright in the work
or other subject-matter to which the action or prosecution
relates:

(d) the ownership, at a particular time, of the copvright in that
work or other subject-matter;

may, subject to subsection (2), be given by affidavit.

(2) If a party to a cause referred to in subsection (1) desires in
good faith that the person who made an affidavit referred to in that
subsection that is proposed to be used in the cause be cross-examined
with respect to the matters in the affidavit, the affidavit mav not be
used in the cause uniess the person appears as a witness for such
cross-examination or the court in which the cause is being tried. in its
discretton, permits the affidavit to be used without the person so
appearing.

Restriction of importation of printed copies of works

133. (1) In this section:

(a) a reference to Australia does not include a reference to the
external Territories; and

(b) a reference to importation into Australia does not include a
reference to importation from such a Territory.
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(2) The owner of the copyrignt in a pubiished literary, dramatic or
musical work may give notice in writing to the Comptroller-General of
Customs (in this section referred to as *‘the Comptroller-General” )
stating:

(a) that he is the owner of the copyright in the work; and

(b) that he objects to the importation into Australia, during a

period specified in the notice, of copies of the work to which

this section applies.

(3) A notice under the last preceding subsection is of no effect
unless the period specified in the notice does not exceed S years and
does not extend beyond the end of the period for which the copyright
in the work to which the notice relates is to subsist.

(4) This section applies, in relation to a work, to any printed copy
of the work made outside Austraiia and the external Territories the
making of which would, if it had been made in Australia by the person
who imported it into Australia. have constituted an infringement of the
copyright in the work.

(5) Where a notice has been given under this section in respect of
a work and has not been withdrawn, the importation of copies of the
work to which this section applies into Australia for the purpose of:
(a) selling, letting for hire, or by way of trade offering or exposing
for sale or hire, the copies:
(b) distributing the copies:
(i) for the purpose of trade; or
(ii) for any other purpose to an extent that will affect
prejudicially the owner of the copyright in the work;
or
(c) by way of trade exhibiting the copies in public;

i1s prohibited and any such copies, if imported into Australia for any
such purpose, may be seized as forfeited to the Commonwealth.

(6) Subject to the regulations, the Comptroller-General, or on
appeal from him the Minister for Industry, Technology and Com-
merce, may permit copies of a work that are liable to be or have been
seized as forfeited under this section to be delivered to the owner or
importer upon security being given to the satisfaction of the Comptrol-
ler-General that the copies will be forthwith exported from Australia.

(7) The provisions of the Customs Act 1901-1968 apply to the
seizure and forfeiture under this section of copies of a work to which
this section applies as if the copies were prohibited imports for the
purposes of that Act.
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{8) The regulations mav make provision [Or or i1n relation to:

(a) the forms of notices under tnis section:

(b) the umes at which, and the manner in wnich, notices are to be
given:

(c) the giving of information and evidence to the Comptroiler-
General:

(d) the pavment of fees and the giving of security to the Comptroi-
ler-General in respect of anv liability or expense that mav be
incurred bv him as a resuit of the seizure of anv copy of a
work to which a notice under this section relates: and

(e) indemnifving the Comptroiler-General against any such liabil-
itv or expense.

(9) The regulations may contain provisions similar to the provi-
sions of this section in reiation to the importation into external
Territories (other than importation from Australia or from another
such Territorv) of printed copies of published literary, dramatic or
musical works. -

PART VA—-COPYING OF BROADCASTS BY EDUCATIONAL AND
OTHER INSTITUTIONS

Division I —Preliminary

Interpretation

135A. In this Part:
‘“administering body” means a body administering an institution;
“broadcast’ means a sound broadcast or a television broadcast;
‘“collecting society” means the body that is, for the time being, de-
clared to be the coilecting society under section 135P;
“institution” means:

(a) an educational institution; or

(b) an institution assisting intellectually handicapped persons;
“notice holder” means the person who is, for the ume being, ap-
pointed to be the notice holder under section 135T;
“preview copy”’ means a copy of a broadcast referred to in section
135F;
“records notice” means a remuneration notice specifying that the
amount of equitable remuneration payable to the collecting society by
the administering body giving the notice is to be assessed on the basis
of a records system;
“relevant copyright owner” means the owner of the copyright in a
work, a sound recording or a cinematograph fiim:
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“remuneration notice” means a notice reterred to in subsection 135G
(1)

“rules” , i1n relauon to the collecting society, means the provisions of
the memorandum and articles of association of the society;

“sampling notice” means a remuneration notice specifying that the
amount of equitable remuneration pavable to the collecting soctety by
the administering body giving the notice i1s to be assessed on the basis
of a sampling system;

“student” |, in relation to an institution, has the meaning given by
section 135C.

Copies of broadcasts

135B. In this Part:

(a) a reference to a copy of a broadcast is a reference to a record
embodying a sound recording of the broadcast or a copy of a
cinematograph film of the broadcast; and

(b) a reference to the making of a copy of a broadcast is a
reference to the making of a copy of the whole or a part of the
broadcast.

Student of an institution

135C. In this Part, a reference to a student of an institution is:

(a) in the case of an educational institution—a reference to a
student of the institution; and

(b) in the case of an institution assisting intellectually handicapped
persons—a reference to an intellectually handicapped person
to whom the institution provides assistance.

Operation of collecting society ruies

135D. This Part applies to the collecting society despite anything
in the rules of the society but nothing in this Part affects those rules so
far as they can operate together with this Part.

Division 2— Copying of broadcasts

Copying of broadcasts by educational institutions etc.

135E. (1) The copyright in a broadcast, or in any work, sound
recording or cinematograph film included in a broadcast, is not in-
fringed by the making, by or on behalf of an administering body, of a
copy of the broadcast if:
(a) a remuneration notice, given by or on behalf of the admin-
istering body to the collecting society, is in force;



[P/N/1/AUS/1/Add. 1

Page 108

(¢)

(d)

(2)
(a)

(b)

(c)

Copyright Act 1968 25

where the copv is made by, or on behaif of. a bodv administer-
ing an educational institution—the copy is made solely for the
educational purposes of the institution or of another educa-
tional insutution:

where the copy is made bv, or on behalf of. a bodv administer-
ing an insutution assisting intellectually handicapped persons—
the copy is made solelv for the purposes of use in the provi-
sion of assistance to intellectually handicapped persons bv the
institution or by another simiiar institution; and

the administering bodv compiies with subsection 135K (1) or
(3), as the case requires, in relation to the copy.

Where a copy of a broadcast referred to in subsection (1):

is used for a purpose other than a purpose referred to (n
paragraph (1) (b) or (c);

is made, sold or otherwise supplied for a financial profit; or

is given to an administering body when there is not in force a
remuneration notice given by that body to the collecting
society;

with the consent of the administering bodvy by whom, or on whose

behalf,

it is made, subsection (1) does not apply, and shall be taken

never to have applied. to the making of the copy.

Preview copies

135F. (1) The copyright in a broadcast, or in any work, sound
recording or cinematograph film inciuded in a broadcast, is not in-
fringed by the making of a preview copy of the broadcast.

(2) A copy of a broadcast is a preview copy if:

(a)
(b)

(c)

3)

the copy i1s made by, or on behalf of, an administering body;

a remuneration notice, given by, or on behalf of, the admin-
istering body to the collecting society, is in force; and

the copy is made and used solely for the purpose of enabling
that body to decide whether or not the copy shouid be re-
tained for the educational purposes of the institution admin-
istered by it, or for use in the provision of assistance to
intellectuaily handicapped persons by the institution admin-
istered by it, as the case may be.

Subject to this section, a preview copy shall be destroved

within 14 days after the day on which it was made (in this section
called “the preview period” ).
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(4) A preview copy mav be retained after the end of the preview

period if:

(a) where the relevant insutution is an educational institution
—the copy is retained solely for the educational purposes of
the institution; or .

(b) where the relevant institution is an institution assisting intellec-
tually handicapped persons—the copy is retained solely for the
purpose of use in the provision of assistance to such persons
by the institution.

(5) Where a preview copy is retained under subsection (4),
subsection 135E (1) applies in relation to the copy after the end of the
preview period as if the copy had been made solely for a purpose
referred to in paragraph 135E (1) (b) or (c).

(6) Where a preview copy is neither destroyed within the preview
period nor retained under subsection (4), subsection (1) does not
apply, and shall be taken never to have applied, to the making of the

copy.

Remuneration notices

135G. (1) An administering body may, by notice in writing given
to the collecting society by it or on its behalf, undertake to pay
equitable remuneration to the society for copies of broadcasts made by
it, or on its behalf, being copies made while the notice is in force.

(2) A remuneration notice shall specify whether the amount of
equitable remuneration is to be assessed on the basis of a records
system or a sampling system.

(3) A remuneration notice comes into force on the day on which it
is given to the collecting society, or on such later day as is specified in
the notice, and remains in force until it is revoked.

Records notices

135H. (1) Where a records notice is given by, or on behalf of, an
administering body, the amount of equitable remuneration payable to
the collecting society by the administering body for each copy of a
broadcast made by, or on behalf of, the administering body while the
notice 1s in force is such amount as is determined by agreement
between the administering body and the coilecting society or, failing
such agreement, by the Copyright Tribunal on application made by
either of them.

(2) For the purposes of subsection (1), different amounts may be
determined (whether by agreement or by the Copyright Tribunal) in
relation to:
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{a) different classes of works. sound recordings or cinematograph
fiims included 1n broadcasts;

(b) different institutions administered by the admintstering bodyv;
or

(¢) different classes or students of an institution administered by

the administering bodv.

Sampling notices

135]. (1) Where a sampling notice 1s given by, or on behalf of, an
administering bodyv, the amount of equitable remuneration payable to
the collecting society by the administering body for copies of broad-
casts made bv i, or on its behaif, while the notice is in force is such
annual amount per student of the institution concerned as is deter-
mined by agreement between the administering body and the collecting
society or, failing such agreement, by the Copyright Tribunal on
application made by either of them.

(2) The annual amount referred to in subsectiom (1) shall be
determined (whether by agreement or by the Copyright Tribunai)
having regard to the extent to which copies of broadcasts are made by,
or on behalf of, the administering body in a particular period and to
such other matters (if anv) as are relevant in the circumstances.

(3) The extent of copying of broadcasts and any other matters that
are necessary or convenient to be assessed by use of a sampling system,
shall be assessed by use of a sampling system determined by agreement
between the administering body and the collecting society or, failing
such agreement, by the Copyright Tribunal on application made by
either of them.

(4) For the purposes of subsection (1), different annual amounts
may be determined (whether by agreement or by the Copyright Tribu-
nal) in relation to different institutions administered by the administer-
ing body and different classes of students of an institution administered

by it.
(5) Where:
(a) a sampling notice is given by, or on behalf of, an administering
body to the collecting society; and
(b) during any period. the administering body does not comply
with one or more of the requirements of the sampling system
determined under this section in refation to the notice;

subsections 135E (1) and 135F (1) do not apply to any copy of a
broadcast made by, or on behalf of, the administering body during that

period.
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Marking and record keeping requirements

135K. (1) Where a records notice is given by, or on behalif of, an

administering body, the body shall:

(a) mark, or cause to be marked, in accordance with the regula-
tions, each copy of a broadcast made by it, or on its behalf,
while the notice is in force. or any container in which such a
copy is kept;

{b) make, or cause to be made, a record of each copying of a
broadcast carried out by it, or on its behalf, while the notice is
in force, being a record containing such particulars as are
prescribed:

(c) retain that record for the prescribed retention period after the
making of the copy to which it relates; and

(d) send copies of all such records to the collecting society in
accordance with the reguiations.

(2) For the purposes of subsection (1), a record of the copying of a
broadcast:
(a) may be kept in writing or in any other manner prescribed in
the regulations; and
(b) if it is kept in writing, shall be in accordance with the pre-
scribed form.

(3) Where a sampling notice is given by, or on behalf of, an
administering body, the body shall mark, or cause to be marked, in
accordance with the regulations, each copy of a broadcast made by it,
or on its behalf, while the notice is in force, or any container in which
such a copy is kept.

Inspection of records etc.

1351.. (1) Where a remuneration notice is or has been in force,
the collecting society may, in writing, notify the administering body
which gave the notice that the society wishes, on a day specified in the
notice, being an ordinary working day of the institution specified in
the notice not earlier than 7 days after the day on which the notice is
given, to do such of the following things as are specified in the notice:

(a) assess the amount of copying of broadcasts carried out at the
premises of the institution; )

(b) inspect all the relevant records held at those premises that
relate to the making of copies of broadcasts in reliance on
section I35E;

(c) inspect such other records held at those premises as are
relevant to the assessment of the amount of equitable remu-
neration payable by the administering body to the society.
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(2) Where the collecting society gives a notice. a person authorised
in writing by the society mav, during the ordinary working hours of the
relevant institution on the day spectfied in the notice (but not before
10 a.m. or after 3 p.m.), carry out the assessment, or inspect the
records, to which the notice reiates and, for that purpose. may enter
the premises of the institution.

(3) An administering body shail take all reasonable precautions.
and exercise reasonable diligence, to ensure that a person referred to
in subsection (2) who attends at the premises of an institution admin-
istered by the bodv for the purpose of exercising the powers conferred
by that subsection is provided with all reasonable and necessary
facilities and assistance for the effective exercise of those powers.

(4) An administering body that contravenes subsection (3) is guilty
of an offence punishable, on conviction, by a fine not exceeding $500.

Revocation of remuneration notice

135M. A remuneration notice may be revoked at any time by the
relevant administering body by notice in writing given to the collecting
society, and the revocation takes effect at the end of 3 months after the
date of the notice or on such later day as is specified in the notice.

Request for payment of equitable remuneration

135N. (1) Subject to this section, where a remuneration notice is
or has been in force, the collecting society may, by notice in writing
given to the administering body which gave the notice, request the
body to pay to the society, within a reasonable time after the date of
the notice, the amount of equitable remuneration specified in the
notice, being an amount payable under section 135H or 135], as the
case may be. for copies of broadcasts made by, or on behalf of, the
body while the remuneration notice is or was in force.

(2) Where the remuneration notice is a sampling notice, the
collecting society shall not make a request under this section more
than once in each period of 12 months during which the notice is in

force.

(3) If an amount specified in a request under subsection (1) is not
paid in accordance with the request, it may be recovered from the
relevant administering body by the collecting society in the Federal
Court of Australia or any other court of competent jurisdiction as a
debt due to the society.

(4) Jurisdiction is conferred on the Federai Court of Australia
with respect to actions under subsection (3).
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Division 3—The collecting society

The collecting society

135P. (1) Subject to this section, the Attornev-General may, by
notice in the Gazette, declare a body named in the notice to be the
collecting society.

(2) The Attornev-General shail not name more than one body in a
declaration and shall not make a declaration while an earlier declara-

tion is in force.

(3) The Attorney-General shall not declare a body to be the
collecting society unless:
(a) itis a company limited by guarantee and incorporated under a
law in force in a State or Territory relating to companies;
(b) all relevant copyright owners, or their agents, are entitled to
become its members;
(c) its rules prohibit the payment of dividends to its members; and
(d) its rules contain such other provisions as are prescribed, being
provisions necessary to ensure that the interests of the collect-
ing society’s members who are relevant copyright owners or
their agents are protected adequately, including, in particular,
provisions about:
(i) the collection of amounts of equitable remuneration
pavablie by administrative bodies under section 135H
or 135]);

(ii) the payment of the administrative costs of the society
out of amounts collected by it;

(iii) the distribution of amounts collected by it;

(iv) the holding on trust by the society of amounts for
relevant copyright owners who are not its members;
and

(v) access to records of the society by its members.

Revocation of declaration

135Q. The Attorney-General may, by notice in the Gazette, revoke
the declaration of a body as the collecting society if satisfied that the
body:
(a) is not functioning adequately as the collecting society;
(b) is not acting in accordance with its rules or in the best
interests of those of its members who are relevant copyright
owners or their agents;
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(c) has altered its rutes so that thev no ionger compiy with
paragraphs 135P (3) (¢) and (d); or
(d) has refused or faiied. without reasonable excuse, to compiy
with section 135R or 135S.

g
3

Annual report and accounts

135R. (1) The collecting society shall. us soon as practicable after
the end of each financiai year, prepare a report of iis operations
during that financial vear and send a copy of the report to the
Attorney-General.

(2) The Attornev-General shail cause a copy of the report sent to
the Attornev-General under subsection (1) to be laid before each
House of the Pariiament within 15 sitting davs of that House after the
receipt of the report by the Attorney-General.

(3) The society shall keep accounting records correctly recording
and explaining the transactions of the society (including any transac-
tions as trustee) and the financial position of the society.

() The accounung records shall be kept tn such a manner as will
enable true and fair accounts of the society to be prepared from time
to time and those accounts to be conveniently and properly audited.

(5) The society shall. as soon as practicable after the end of each
financial vear, cause its accounts to be audited by an auditor who is
not a member of the society, and shall send to the Auorney-General a
copy of its accounts as so audited.

(6) The society shall give its members reasonable access to copies
of all reports and audited accounts prepared under this section.

(7) This section does not affect any obligations of the society
relating to the preparation and lodging of annual returns or accounts
under the law under which it is incorporated.

Amendment of rules

1358. The collecting soctety shail, within 21 days after it alters its
rules. send a copy of the rules as so altered to the Attorney-General,
together with a statement setting out the effect of the alteration and the
reasons why 1t was made.

Division 4—Interim copying

Appointment of notice holder

135T. The Attorney-General may, by notice in the Gazeite, ap-
point a person to be the notice holder for the purposes of this
Division.
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Copying before deciaration of collecting society

135U. (1) The copyrignt in a broadcast. or in anv work, sound
recording or cinematograph film included in a broadcast, is not in-
fringed by the making, by or on behalf of an administering body, of a
copy of the broadcast if:

(a) at the time the copy i1s made, the first collecting society has not
been deciared:

(b) a notice given by the administering bodyv to the notice holder
under subsection 135W (1) is in force;

(c) where the copy is made by, or on behalf of, a body administer-
ing an educational institution—the copy is made solely for the
educational purposes of the institution or of another educa-
uonal institution;

(d) where the copy is made by, or on behalf of a body administer-
ing an institution assisting intellectually handicapped
persons—the copy is made solely for the purposes of use in
the provision of assistance to intellectually handicapped per-
sons by the institution or by another similar institution; and

(e) the administering bodv complies with paragraphs 135K (1) (a),
(b) and (c) or subsection 135K (3), in so far as those provi-
sions apply.

(2) Where a copy of a broadcast referred to in subsection (1):

(a) is used for a purpose other than a purpose referred to in
paragraph (1) (c) or (d);

(b) is made, sold or otherwise supplied for a financial profit; or

(c) is given to an administering body when there is not in force a
notice given by that bodyv to the notice holder under sub-
section 135W (1);

with the consent of the administering body by whom, or on whose
behalf, it is made, subsection (1) does not apply, and shall be taken
never to have applied, to the making of the copy.

Preview copies

135V. Section [35F applies to the making of preview copies of

broadcasts before the first collecting society is deciared as if:

(a) the reference in paragraph 135F (2) (b) to a remuneration
notice given by an administering body to the collecting society
were a reference to a notice under subsection 135W (1) given
by the administering body to the notice holder; and

(b) the references in subsection 135F (5) to subsection 135E (1),
and paragraphs 135E (1) (b) and (c), were references to
subsection 135U (1), and paragraphs 135U (1) (c) and (d),
respectively.
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Notices by administering bodies

135W. (1) An adminmistering body may at any ume before the
dectaration of the first collecting society, by nouice in writing given 1o
the notice holder, undertake to pay equitable remunerauion 1o the
coilecting society, when it is deciared, for copies of broadcasts made
by, or on behalf of, the administering body while the nouce is in force.

(2) A notice shall specifv whether the amount of equitable remu-
neration is to be assessed on the basis of a records svstem or

sampting system.

(3) A notice comes into force on the day on which it 1s given o
the notice holder, or on such later day as i1s specified in the notce.
and remains in force until it is revoked.

(4) A notice may be revoked at any tuime by the relevant admin-
istering body by notice in writing given to the notice holder. and the
revocation takes effect on the date of the notice of revocation or on
such later date as is specified in it.

Marking and record keeping requirements

135X. (1) Where an administering body gives a notice under
subsection 135SW (1) that specifies that the amount of equitable remu-
neration is to be assessed on the basis of a records system, paragraphs
135K (1) (a), (b) and (d) and subsection 135K (2) appiy as if:
(a) the reference to the coilecting society were a reference to the
notice holder; and
(b) references to a records notice were references to the notice
under subsection 135W (1).

(2) Where an administering body gives a notice under subsection
135W (1) that specifies that the amount of equitable remuneration is to
be assessed on the basis of a sampling system, subsection 135K (2)
applies as if:

(a) the reference to the collecting society were a reference to the

notice holder; and

(b) references to a sampling notice were references (0 the notice

under subsection 135W (1).

Effect of declaration of collecting society

135Y. (1) Where the lirst coliecting society is declared. a notice
given Dy an adminisiering body 10 the notice holder under subsection
135W (1) and in force iminediately before that declaraiion shall, on
and after that declaration, be taken, for the purposes of this Part, to be
a records notice or a sampling notice, as the case may be, given by that
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bodv to the collecting socierv, Deing 3 records notice or sampiing
notice that came into force on the dav on which the notice came into
force. '

(2) Where a notice is to be taken under this section to be a
records notice, the relevant aaministering bodv shall cause copies of
all records made under paragrapn 135K (1) (b) on or after the day on
which the notice is taken 10 nave come into force to be sent to the
collecting society within 21 davs after the deciaration of the collecting

societv.

Division 5—Miscellaneous

Relevant copyright owner may authorise copying

135Z. Nothing in this Part affects the right of the owner of the
copyright in a broadcast, or in a work, sound recording or cinemato-
graph film included in a broadcast, to grant a licence authorising an
administering body to make. or cause to be made, a copy of the
broadcast, work, sound recording or film without infringing that copy-
right.

Copyright not to vest in copier

135ZA. Despite anv other provision of this Act, the making of a
copy of a broadcast by, or on behalf of, an administering body that is
not an infringement of copvright under this Part, does not vest copy-
right in any work or other subject-matter in any person.

PART VB—-COPYING OF WORKS ETC. BY EDUCATIONAL AND
OTHER INSTITUTIONS

Division 1 —Preliminary

Interpretation

135ZB. In this Part:
“administering body” means a body administering an institution;
“collecting society” means a body that is, for the time being, declared
to be a collecting society under section 135ZZB;
‘“eligible item” has the meaning given by section 135ZC;
“institution’ means:

(a) an educational institution;

(b) an institution assisting handicapped readers; or

(c) an institution assisting intellectually handicapped persons;
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*licensed copy’ means:

{a) a copy of the whole or a part of a3 work. being a copv maade ov,
or on behalf of, a body administering an educauonai institu-
tion in reliance on section 135ZJ. 135ZK or 135ZL;

(b) a record embodying a sound recording of the whole or a part
of a literary or dramauc work, or a Braille version. a large-
print version or a photographic version of the whole or a part
of such a work, being a record or version made by, or on
behalf of., a body administering an institution assisting handi-
capped readers in reliance on section 135ZP; or

{c) a copy of the whole or a part of an eligible 1tem, being a copy
made by, or on behalf of, a body administering an institution
assisting intellectually handicapped persons in reliance on sec-
tion 135ZS;

“records notice” means a remuneration notice specifying that the
amount of equitable remuneration payable to the collecting society by
the administering body giving the notice 1s to be assessed on the basis
of a records system; ’

“relevant collecting society” , in relation to a remuneration notice,
means the collecting society for the owners of the copyright in works,
or other subject-matter, of the same kind as that to which the remu-
neration notice relates;

‘“relevant copyright owner” means the owner of the copyright in a
work or an eligible item other than a work;

“remuneration notice” means a notice referred to in subsection 135ZU
(1);

“rules” | in relation to a collecting society, means the provisions of the
memorandum and articles of association of the society;

“sampling notice” means a remuneration notice specifying that the
amount of equitable remuneration payable to the collecting society by
the administering body giving the notice is to be assessed on the basis
of a sampling system:

“student” | in relation to an institution, has the meaning given bv
secuon 135ZD.

Eligible items and photographic versions

135ZC. in this Part:
(a) a reference to an eligible item is a reference to:
. (i) a published literary, dramatic, musical or artistic
wOrKk;
(i) a published sound recording or cinematograph film;
or
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(i) a work referrea to in subparagraph (i) that is in-
cluded in a sound broadcast;

tb) a reference to a copy of an eligible item, being a literary,
dramatic or musicai work. is a reference to any of the follow-
ing:

(i) a reproduction of the work in a material form;
(ii) an adaptation of the work;
(iii) a reproduction in a material form of an adaptation of
the work:

{¢c) a reference to a copy of an eligible item, being an artistic
work, is a reference to a reproduction in a material form of
the work:

(d) a reference to a copy of an eligible item, being a sound
recording or a cinematograph film, is a reference to a copy of
the sound recording or cinematograph film; and

(e) a reference to a photographic version of a work or a part of a
work is a reference to a copy of the work or part of the work
produced as a film-strip, or series of separate transparencies,
designed to meet the needs of handicapped readers.

Student of an institution

135ZD. In this Part, a reference to a student of an institution is:

(a) in the case of an educational institution—a reference to a
student of the insutution:

(b) in the case of an institution assisting handicapped readers—a
reference to a handicapped reader to whom the institution
provides assistance;

(c) in the case of an institution assisting intellectually handicapped
persons—a reference to an intellectually handicapped person
to whom the institution provides assistance.

Part does not apply to computer programs

135ZE. Nothing in this Part applies in relation to a literary work,
being a computer program or a compiiation of computer programs.

Operation of collecting society rules

135ZF. This Part applies to a collecting society despite anything in
the rules of the society but nothing in this Part affects those rules so
far as they can operate together with this Part.
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Division 2— Copying of works by educational institutions

Muitiple copying of insubstantial portions of works

135ZG. (1) Subject to this section, copyright in a literary or
Jdramatic work is not infringed by the making of one or more copies of
a page or pages of the work in an edition of the work if the copying is
carried out on the premises of an educational institution for the
purposes of a course of education provided by it.

(2) Subsection (1) does not apply to the making of a copv of the
whole of a work.

(3) Subsection (1) does not apply to the making of a copy of more
than 2 of the pages of a work in an edition of the work uniess:
(a) there are more than 200 pages in the edition; and
(b) the total number of pages so copied does not exceed 1% of the
totai number of pages in the edition.

(4) Where:
(a) a person makes. or causes to be made, a copy of a part of a
work contained on a page or pages in an edition; and

(b) subsection (1) applies to the making of that copy;

that subsection does not apply to the making, by or on behalf of that
person, of a copy of any other part of that work within 14 days after
the day on which the previous copy was made.

(5) In this section, a reference to an edition of a work includes a
reference to an edition of works that include that work.

Copying of published editions by educational institutions

135ZH. The copyright in a published edition of a work (being a
work in which copyright does not subsist) is not infringed by the
making of one or more reproductions of the whole or a part of the
edition if the reproduction, or each of the reproductions, is made in
the course of the making of a copy of the whole or a part of the work
by, or on behalf of, a body administering an educational institution for
the educational purposes of that institution or of another educational
institution.

Multiple copying of periodical articles by educational institutions

135Z). (1) Subject to this section, the copyright in an article
contained in a periodical publication is not infringed by the making of
one or more copies of the whole or a part of that article by, or on
behalf of, a body administering an educational institution if:



IP/N/1/AUS/1/Add.1
Page 121

108 Copyright Act 1968

s. 135ZK

(a) a remuneration notice, given dv or on behalt of the bodyv to
the reievant collecting society, 1s in force:

(b) the copy is made solelv for the educational purposes of the
institution or of another educational institution: and

(c) the body complies with subsection 135ZX (1) or (3), as the
case requires. in relation to the copy.

(2) This section does not apply in relation to copies of, or of parts
of, 2 or more articles contained in the same periodical publication
uniess the articles relate to the same subject-matter.

Multipie copying of works published in anthologies

135ZK. The copyright in a literary or dramatic work, being a work
contained in a published anthology of works and comprising not more
than 15 pages in that anthology, is not infringed by the making of one
or more copies of the whole or a part of that work by, or on behalf of,
a body administering an educational institution if:
(a) a remuneration notice, given by or on behalf of the bodv to
the relevant collecting society, is in force;
(b) the copy is made solely for the educational purposes of the
institution or of another educational institution; and
(c) the body complies with subsection 135ZX (1) or (3), as the
case requires, in relation to the copy.

Multiple copying of works by educational institutions

135ZL. (1) Subject to this section, the copyright in a literary,
dramatic, musical or artistic work (other than an article contained in a
periodical publication) is not infringed by the making of one or more
copies of the whole or a part of the work by, or on behalf of, a body
administering an educational institution if:
(a) a remuneration notice, given by or on behalf of the body to
the relevant collecting society, is in force;
(b) the copy is made solely for the educational purposes of the
institution or of another educational institution; and
(c) the body complies with subsection 135ZX (1) or (3), as the
case requires, in relation to the copy.

(2) This section does not apply in relation to copies of the whole,
or of more than a reasonable portion, of a work that has been
separately publisned unless the person who makes the copies. or
causes the copies to be made, for, or on behalf of, the body is satisfied,
after reasonable investigation, that copies (other than second-hand
copies) of the work cannot be obtained within a reasonable time at an
ordinary commercial price.
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Application of Division to certain illustrations

135ZM. Where an article or other literarv, dramatic or musical
work is accompanied by an artistic work or artistic works provided for
the purpose of expiaining or iilustrating the articie or other work. the
preceding sections of this Division apply as if:

(a) where any of those sections provides that the copvright in the
article or other work is not infringed—the reference to that
copvright inciuded a reference to any copyright in that arustc
work or those artistic wOrks;

(b) a reference 1o a copy of an arucle or other work included a
reference to a copy of the article or other work together with a
copy of that arustic work or those artistic works;

(c) a reference to a copy of a part of an article or other work
included a reference to a copy of that part of the arucle or
other work together with a copy of the artistic work or artistic
works provided for the purpose of explaining or illustrating
that part; -

(d) a reference to a copy of a page of a literary or dramatic work
in an edition of the work included a reference to a copy of a
page in such an edition that contained that work and an
artistic work or artistic works provided for the purpose of
explaining or illustrating that part of that work; and

(e) a reference to a copy of pages of a literary or dramatic work in
an edition of the work included a reference to a copy of pages
in such an edition that contained a part of that work and an
arustic work or artistic works provided for the purpose of
explaining or illustrating that part of that work.

Division 3—Copying of works by institutions assisting handicapped
readers

Copying of published editions by institutions assisting handicapped
readers

135ZN. The copyright in a published edition of a work (being a
work in which copyright does not subsist) is not infringed by the
making of one or more reproductions of the whole or a part of the
edition if the reproduction, or each of the reproductions, is made in
the course of the making of a copy of the whole or a part of the work
by, or on behalf of, a body administering an institution assisting
handicapped readers for use in the provision, whether by the institu-
tion or otherwise, of assistance to handicapped readers.



IP/N/1/AUS/1/Add.1
Page 123

110 Copyright Act 1968

s. 135ZP

Multiple copying of works by institutions assisting handicapped readers

135ZP. (1) The copyright in a literary or dramatic work is not
infringed by the making bv, or on behalf of, a body administering an
institution assisting handicapped readers of one or more records em-
bodying a sound recording of the work or of a part of the work if:

(a) a remuneration notice, given by or on behaif of the body to
the relevant collecting society, is in force:

(b) each record is made solely for use by a handicapped reader
for the purpose of research or study that he or she is under-
taking or proposes to undertake, or for the purpose of other-
wise instructing himself or herself on any matter; and

(c) the body complies with subsection 135ZX (1) or (3), as the
case requires, in relation to each copy.

(2) The copyright in a published literary or dramatic work is not
infringed by the making by, or on behalf of, a body administering an
institution assisting handicapped readers, of one or more Braille ver-
sions, large-print versions or photographic versions of the work or of a
part of the work if:

(a) a remuneration notice, given by or on behalf of the body to

the relevant collecting society, is in force;

(b) each version is made solely for use by a handicapped reader
for the purpose of research or study that he or she is under-
taking or proposes to undertake, or for the purpose of other-
wise instructing himself or herself on any matter; and

(c) the body complies with subsection 135ZX (1) or (3), as the
case requires, in relation to each version.

(3) Where a sound recording of a work has been published,
subsection (1) does not apply to the making of any record embodying
a sound recording of the work (including a record that is a copy of
that first-mentioned sound recording) for, or on behalf of, a body
administering an institution assisting handicapped readers uniess the
person who makes that record, or causes that record to be made, is
satisfied, after reasonable investigation, that no new record that em-
bodies only a sound recording of the work can be obtained within a
reasonable time at an ordinary commercial price.

(4) Where a Braille version of a work has been separately pub-
lished, subsection (2) does not apply to the making of a Braille version
of the work, or of a part of the work, unless the person who makes
that version, or causes-that version to be made, for, or on behaif of, a
body administering an institution assisting handicapped readers is
satisfied, after reasonable investigation, that no new copy of a Braille
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version of the work, being a version that has been separately pub-
lished, can be obtained within a reasonable tume at an ordinary
commercial price.

(5) Where a large-print version of a work has been separatelv
published. subsection (2) does not apply to the making of a large-print
version of the work, or of a part of the work. uniess the person who
makes the version, or causes the version to be made. for, or on behaif
of, a body administering an insutution assisting handicapped readers 1s
satisfied, after reasonable investigation, that no new copy of a large-
print version of the work, being a version that has been separately
published, can be obtained within a reasonable time at an ordinary

commercial price.

(6) Where a photographic version of a work has been separately
published, subsection (2) does not apply to the making of a photo-
graphic version of the work, or of a part of the work, uniess the person
who makes the version, or causes the version to be made, for, or on
behalf of, a body administering an institution assisting handicapped
readers is satisfied. after reasonable invesuigation, that no new copy of
a photographic version of the work, being a version that has been
separately published, can be obtained within a reasonable time at an
ordinary commercial price.

(7) For the purposes of this section, a record or a version shall be
taken to be a new record or version iIf it 1s not second-hand.

Making of relevant reproductions by institutions assisting handicapped
readers

135ZQ. (1) Subject to this section, the copyright in a published
literary or dramatic work is not infringed by the making by, or on
behalf of, a bodv administering an institution assisting handicapped
readers, of a reievant reproduction of the work. or of a part of the
work, if the relevant reproduction is made soiely for use in the making
by, or on behalf of, that body, of a handicapped reader’s copy of the
work, or of a part of the work, as the case may be.

(2) Where:

(a) a relevant reproduction of a work, or of a part of a work, is
made by, or on behalf of, a body administering an institution
assisting handicapped readers; and

(b) the reievant reproduction:

(i) is used otherwise than in the making by, or on behalf
of, that body, of a handicapped reader’s copy of the
work, or of a part of the work, as the case may be; or

(ii) is not destroved within 3 months after the day on
which it was made; )
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subsection (1) does not appiv, and shall be taken never to have
applied, to the making of the retevant reproduction.

(3) Subsection (1) does not apply to the making of a relevant
reproduction, being a record embodying a sound recording, of a work,
or of a part of a work. uniess. at the ume the record was made, there
was embodied on the record. immediately before the beginning of that
sound recording, a sound recording of the prescribed message.

(4) Subsecuon (1) does not apply to the making of a relevant
reproduction of a work, or of a part of a work, unless the body by
whom, or on whose behalf, the relevant reproduction is made marks it,
or causes it to be marked, in accordance with the regulations.

(5) In this section:
“relevant reproduction” , in relation to a work, or a part of a work,
means:
(a) a copy of the work, or of a part of the work; or
(b) a record embodying a sound recording of the work, or of a
part of the work; or
(c) a Braille version, a large-print version, or a photographic
version, of the work, or of a part of the work.

Division 4—Copying of works etc. by institutions assisting intellectually
handicapped persons

Copying of published editions by institutions assisting intellectually
handicapped persons

135ZR. The copyright in a published edition of a work (being a
work in which copyright does not subsist) is not infringed by the
making of one or more reproductions of the whole or a part of the
edition in the course of making one or more copies of the whole or a
part of the work by, or on behaif of, a body administering an
institution assisting intellectuaily handicapped persons for use in the
provision, whether by the institution or otherwise, of assistance to
intellectually handicapped persons.

Copying of eligible items by institutions assisting intellectually
handicapped persons

135ZS. (1) The copyright in an eligible item, or in any work or
other subject-matter inciuded in an eligible item, is not infringed by
the making by, or on behaif of, a body administering an institution
assisting intellectually handicapped persons of a copy of the whole or a
part of the eligible item if:
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(a) a remuneration nouce. given by or on behail of the body to
the reievant coilecting society, is in force:

(b) the copy is made solely for the purpose of use in the provi-
sion, whether by the instutution or otherwise. ot assistance to
intellectualiv nandicapped persons: and

(¢) the body compiies with subsection 357X (1) or (3). as the
case requires, in relation to the copy.

(2) Subsection (1) does not applv to the making of a copy of the
whole or a part of:
(a) an eligible item, being a work that nas been separately pub-
lished in a form that would be suitable for use in the provision
of the assistance referred to in that subsection; or

(b) an eligible item that is not a work;

unless the person who makes the copy, or causes the copy to be made,
is sausfied after reasonable investigauon that:

(c) in the case of an eligible item referred to in paragraph (a)—no
new copy of the eligible item in a form suitable for use in the
provision of that assistance can be obtained within a reason-
able uime at an ordinary commercial price; or

(d) in the case of an eligible item referred to in paragraph (b)—
no new copy of the eligible 1tem alone can be obtained within
a reasonable time at an ordinary commercial price.

(3) For the purposes of this section, a copy shall be taken to be
new if it 1s not second-hand.

Making of copies for use in making intellectually handicapped person’s
copies

135ZT. (1) Subject to this section, the copyright in an eligible item
or in a television broadcast is not infringed by the making by, or on
behalf of, a body administering an institution assisting intellectually
handicapped persons of a copy of the whole or a part of the eligible
item or broadcast, if the copy is made solely for use in the making bv,
or on behalf of, that body of an intellectually handicapped person’s
copy of the whole or the part of the eligible item or broadcast, as the
case may be.

(2) Where:

(a) a copy of the whole or a part of an eiigible item or a television

broadcast is made by, or on behaif of, a body administering an
institution assisting intellectually handicapped persons; and

(b) the copy:
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(i) is used otherwise than in the making by, or on behaif
of. :hat bodv of an intellectually handicapped per-
son's copy of the whole or the part of the eligibie
item or broadcast, as the case may be: or

(ii) is not destroyed within 3 months arter the day on
which 1t was made;

subsection (1) does not apply, and shall be taken never to have .
appiied, to the making of the copy.

(3) Subsection (1) does not apply to the making of a record
embodying a sound recording of the whole or part of an eligible item
unless. at the time the record was made, there was embodied on the
record, immediatelv before the beginning of that sound recording, a
sound recording of the prescribed message.

(4) Subsection (1) does not apply to the making of a copy of the
whole or part of an eiigible item or a television broadcast uniess the
body by whom, or on whose behalf, the copy is made, marks it, or
causes it to be marked. in aecordance with the regulations.

Division 5—Equitable remuneration

Remuneration notices

135ZU. (1) An administering body may, by notice in writing given
to the relevant collecting society, undertake to pay equitable remu-
neration to the society for licensed copies made by it, or on its behalf,
being copies made whiie the notice is in force.

(2) A remuneration notice shall specify whether the amount of
equitable remuneration is to be assessed on the basis of a records
system or a sampling system.

(3) A remuneration notice comes into force on the day on which it
is given to the collecung society, or on such later day as is specified in
the notice, and remains in force until it is revoked.

Records notices

135ZV. (1) Where a records notice is given by, or on behalf of, an
administering body, the amount of equitable remuneration payable to
the relevant collecting society by the administering body for each
licensed copy made by it, or on its behalf, while the notice is in force
is such amount as is determined by agreement between the administer-
ing body and that collecting society or, failing such agreement, by the
Copyright Tribunal on application made by either of them.
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(2) For the purposes of subsection (i), different amounts mayv be
determined (whether by agreement or by the Copyright Tribunal) in
relation to different institutions administered bv the administering
body and different classes of students of an institution administered bv
it

Sampling notices

135ZW. (1) Where a sampiing notice 15 given by, or on behaif of.
an administering bodv, the amount of equitable remuneration pavable
to the relevant collecting soctety by the administering body for licensed
copies made by it, or on its behalf, while the notice is in force is such
annual amount per student of the institution concerned as is deter-
mined by agreement between the administering body and that collect-
ing society or, failing such agreement, by the Copyright Tribunal on
application made by either of them.

(2) The annual amount referred to in subsection (1) shall be
determined (whether by agreement or by the Copyright Tribunat)
having regard to the number of licensed copies made by, or on behalf
of, the administering body in a particular period and to such other
matters (if any) as are relevant in the circumstances.

(3) The number of copies referred to in subsection (2), and any
other matters that are necessarv or convenient to be assessed by use of
a sampling system, shall be assessed by use of a sampling system
determined by agreement between the administering body and the
relevant collecting society or, failing such agreement, by the Copyright
Tribunal on application made by either of them.

(4) For the purposes of subsection (1), different annual amounts
may be determined (whether by agreement or by the Copyright Tribu-
nal) in relation to different institutions administered by the administer-
ing body and different classes of students of an institution administered
by it.

(5) Where:

(a) a sampling notice is given by, or on behalf of, an administering
body to a collecting society; and

(b) during any period, the administering body does not comply
with one or more of the requirements of the sampling system
determined under this section in relation to that notice;

sections 135ZJ, 135ZK, 135ZL, 135ZP and 135ZS do not apply to any
copy of a work or other subject-matter by, or on behalf of, the
administering body during that period.
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Marking and record keeping requirements

135ZX. (1) Where a records notice is given by, or on behalf of, an
administering body to a coliecting society, the administering body
shall:

{a) mark, or cause to be marked. in accordance with the reguia-
tions. each licensed copy made bv it, or on its behalf, while the
notice is in force, or any container 1n which such a copy is
kept;

(b) make. or cause to be made. a record of the making of each
licensed copv that is carried out by it, or on its behalf, while
the notice is in force. being a record containing such particu-
lars as are prescribed:

(¢) retain that record for the prescribed retention period after the
making of the copy to which it relates; and

(d) send copies of all such records to the collecting society in
accordance with the regulations.

(2) For the purposes of subsection (1), a record of the making of a
licensed copy:
(a) may be kept in writing or in any other manner prescribed; and
(b) if it is kept in writing, shall be in accordance with the pre-
scribed form.

(3) Where a sampling notice is given by, or on behalf of, an
administering body to a collecting society, the administering body shatl
mark, or cause to be marked, in accordance with the reguiations, each
licensed copy made by it, or on its behalf, while the notice is in force,
or any container in which such a copy is kept.

(4) Regulations made for the purposes of paragraph (1) (a) or (b)
or subsection (3) may prescribe different marks or particulars, and
impose different requirements. in relation to different kinds of licensed
copies or different kinds of works or eligible items.

Inspection of records etc.

135ZY. (1) Where a remuneration notice i1s or has been in force,
the relevant collecting society to which the notice was given may, in
writing, notify the administering body which gave the notice that the
society wishes, on a day specified in the notice, being an ordinary
working day of the institution specified in the notice not earlier than 7
days after the day on which the notice is given to do such of the
following things as are specified in the notice:

(a) assess the amount of licensed copying carried out at the

premises of the institution:
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(b) inspect ail the reievant records held at those premises tnat
relate to tne making of licensed copies;

(c) inspect such other records held at those premises as are
relevant to the assessment of the amount of equitable remu-
neration pavavle bv the administering body to the society.

(2) Where a collecting society gives a notice, a person authorised
in writing by the society may, during the ordinary working hours of the
reievant institution on the dav specified in the notice (but not before
10 a.m. or after 3 p.m.), carrv out the assessment, or inspect the

records. to which the notice relates and, for that purpose. mav enter
the premises of the institution.

(3) An administering body shall take all reasonable precautions.
and exercise reasonabie diligence, to ensure that a person referred (0
in subsection (2) who attends at the premises of an institution admin-
istered by the body for the purpose of exercising the powers conferred
by that subsection is provided with all reasonable and necessary
facilities and assistance for the effective exercise of those powers.

(4) An administering body that contravenes subsection (3) is guiity
of an offence punishable, on conviction, by a fine not exceeding $500.

Revocation of remuneration notice

135ZZ. A remuneration notice may be revoked at any time by the
relevant administering body by notice in writing given to the relevant
collecting society and the revocation takes effect at the end of 3
months after the date of the notice or on such later day as is specified
in the notice.

Request for payment of equitable remuneration

135ZZA. (1) Subject to this section, where a remuneration notice
is or has been 1n force, the relevant collecting society may, by notice in
writing given to the administering body which gave the notice, request
the body to pav to the society, within a reasonable time after the date
of the notice, the amount of equitable remuneration specified in the
notice, being an amount payable under section 135ZV or 135ZW. as
the case may be, for licensed copies made by, or on. behalf of, the body
while the remuneration notice is or was in force.

(2) Where the remuneration notice is a sampling notice, a coilect-
ing society shall not make a request under this section more than once
in each period of 12 months during which the notice is in force.
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(3) If an amount specified in a request 1s not paid in accordance
with the request. it may be recovered from the relevant administering
body by the reievant collecting society in the Federal Court of Austra-
lia or in any other court of competent jurisdiction as a debt due to the
society.

(4) Jurisdiction is conferred on the Federai Court of Australia
with respect to actions under subsection (3).

Division 6—Collecting societies

Collecting societies

135ZZB. (1) Subject to this section, the Attorney-General may, by
notice in the Gazerte, declare the body named in the notice to be the
collecting society for all relevant copyright owners or for such classes
of relevant copyright owners as are specified in the notice.

(2) Where the Attorney-General declares a body to be the collect-
ing society for a specified class of copyright owners and subsequently
declares another body to be the collecting society for that class of
copyright owners:

(a) the first-mentioned collecting society ceases to be the collect-
ing society for that class of copyright owners on the day on
which the subsequent declaration is made; and

(b) any remuneration notice given to that collecting society ceases
to be in force to the extent to which it relates to licensed
copies of works or other subject-matter the copyright owners
of which are included in that class of copyright owners.

(3) The Attorney-General shall not declare the body to be a

collecting society unless:

(a) it is a company limited by guarantee and incorporated under a
law in force in a State or Territory relating to companies;

(b) all persons who are included in a class of relevant copyright
owners to be specified in the declaration, or their agents, are
entitled to become its members;

(c) its rules prohibit the payment of dividends to its members; and

(d) its rules contain such other provisions as are prescribed, being
provisions necessary to ensure that the interests of members of
a collecting society who are relevant copyright owners or their
agents are protected adequately, inciuding, in particular, provi-
sions about:

(i) the collection of amounts of equitable remuneration
payable by administering bodies under section 1352V
or 135ZW;
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(i) the payment of the administrative costs of a collecting
soctety out of amounts coilected by it;

(111} the distribution of amounts collected by a coliecting
society;

{lvy the holding on trust by a collecing society of
amounts for relevant copyright owners who are not its
members; and

(v) access to records of a coilecting society by its mem-
bers.

(4) Where the Auorney-General has declared a body to be the
collecting society for a specified class of copyright owners, the Attor-
ney-General may refuse to declare another body to be the collecung
society for that class of copyright owners unless satisfied that to do so
would be in the interests of those copyright owners, having regard to
the number of members of the first-mentioned society, the scope of its
activities and such other considerations as are relevant.

Revocation of declaration

1352ZC. The Attorney-General may, by notice in the Gazette,
revoke the declaration of a body as a collecting society if satisfied that
the body:

(a) is not functioning adequately as a collecting society;

(b) is not acting in accordance with its rules or in the best
interests of those of its members who are relevant copyright
owners, or their agents;

(c) has altered its rules so that they no longer comply with
paragraphs 135ZZB (3) (¢) and (d); or

(d) has refused or failed, without reasonable excuse, to compiv
with section 135ZZD or 135ZZE.

Annual report and accounts

135ZZD. (1) A collecting society shall. as soon as practicable after
the end of each financial year, prepare a report of its operations
during that financial year and send a copy of the report to the
Attorney-General.

(2) The Attorney-General shall cause a copy of the report sent to
the Attorney-General under subsection (1) to be laid before each
House of the Parliament within 15 sitting days of that House after the
receipt of the report by the Attorney-General.

(3) A collecting society shall keep accounting records correctlv
recording and explaining the transactions of the society (including any
transactions as trustee) and the financial position of the society.
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(4) The accounting records shall be kept in such a manner as will
enable true and fair accounts of the society to be prepared from time
to time and those accounts to be conveniently and properly audited.

(5) A collecting society shall, as soon as practicable after the end
of each financial year, cause its accounts (0 De audited by an auditor
who is not a member of the society, and shail send to the Attorney-
General a copy of its accounts as so audited.

(6) A collecting society shall give its members reasonable access to
copies of all reports and audited accounts prepared by it under this
section.

(7) This section does not affect any obligations of a collecting
society relating to the preparation and lodging of annual returns or
accounts under the law under which it is incorporated.

Amendment of rules

135ZZE. A collecting society shall, within 21 days after it alters its
rules, send a copy of the rules as so altered to the Attorney-General,
together with a statement setting out the effect of the alteration and the
reasons why it was made.

Division 7—Miscellaneous

Rights of copyright owners

135ZZF. (1) Nothing in this Part affects the right of the owner of
the copyright in a work to grant a licence authorising the body
administering an educational institution to make, or cause to be made,
copies of the whole or a part of the work without infringement of that
copyright.

(2) Nothing in this Part affects the right of the owner of the
copyright in a work to grant a licence authorising the body administer-
ing an institution assisting handicapped readers to make, or cause to
be made, sound recordings of, or Braille, large-print or photographic
versions of, the whole or a part of the work without infringement of
that copyright.

(3) Nothing in this Part affects the right of the owner of the
copyright in an eligible item to grant a licence authorising the body
administering an institution assisting inteliectually handicapped per-
sons to make, or cause tc be made, a copy of the whole or a part of
the eligible item without infringement of that copyright.
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Copyright not to vest in copier

135ZZG. Despite any other provision of this Act, copyright does
not vest in the maker of a handicapped reader’s copy of the whole or
part of a work, or of an intellectually handicapped person’s copy of
the whole or part of an eligible item, mereiy because of the making of

the copy.

Unauthorised use of copies

13SZZH. (1) Where a copy, record or version of a work, a sound
recording or a cinematograph film, being a copy, record or version
referred to in a prescribed provision of this Part:
(a) is sold or otherwise supplied for a financial profit;
(b) is used for a purpose other than the purpose specified in the
prescribed provision; or
(c) is given to an administering body when there is not in force a
remuneration notice given by that body to the relevant collect-
ing society; )
with the consent of the administering body by whom, or on whose
behalf, it is made, the prescribed provision does not apply, and shall
be taken never to have applied, to the making of the copy.

(2) For the purposes of this section, subsection 135ZG (1), sub-
section 135ZJ (1), section 135ZK and subsections 135ZL (1), 135ZP
(1) and (2) and 135ZS (1) are prescribed provisions.

COPYING ONCCRSTITT

Division 1 —Prelimi CAs ATAS) 24
ivision I —Preliminary X —
RIGH dasrT
REPEALED B

Interpretation .o\
LEGISEATION ch

135ZZ]). In-this Part: (101G 3 REGSLATION 05

“blank tape” means a tape, oth€r than an exempt tape, that is of a  Fnico

kind ordinarily purchased orhired for use for making copies of sound

recordings, whether or pet any sounds are embodied in the tape;

“collecting society” mieans the body that is, for the time being, de-

clared to be the collecting society under section 135ZZU;

“distribute” preans distribute by way of trade;

reign country” means a foreign country declared by the

ns to be an eligible foreign country for the purposes of this
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nd recording the maker of
which was, at the time the recording was made:
(a) an Australian citizen, an Australian protected pefson, or a
person resident in Australia;
(b) a body corporate incorporated under a law
or Territory relating to companies; or
(c) a citizen, national or resident of a forejgn country, or a body
corporate incorporated under a law of/a foreign country, being
a foreign country that was at that time, or afterwards became,
an eligible foreign country;
“eligible work” means a literary, dramatic or musical work the author
of which was, at the time the work wag'made:
(a) an Australian citizen, an Australian protected person or a
person resident in Australya; or
(b) a citizen, national or pésident of a foreign country, being a
foreign country that was at that time, or afterwards became, an
eligible foreign coun
“exempt body” means a body or organisation in respect of which a
declaration is in force under section 135ZZT;
“exempt tape” means:
(a) a tape that ha/s a normal playing time of 30 minutes or less;
(b) a second-hand tape;
(c) a microcass/ette of a kind ordinarily used for making sound
recordinff of dictated material;
(d) atape of a kind known as open reel tape or reel-to-reel tape;
(e) a videqg tape; or
() a tap)e/ of a kind ordinarily used for storing computer data or
programs;
“exemption’ number” means the number issued to an exempt body or
a prescribéd organisation under section 135ZZT;
“proclaimed day” means the day fixed by Proclamation for the pur-
pose.:Zl this Part, being a day not earlier than the day on which the
2

in force in a State

Copyrijght Tribunal first makes an order determining the amount
referped to in subsection 135ZZN (2);
“qugrter” means a quarter of a calendar year, being a quarter begin-
ning on 1 January, 1 April, 1 July or 1 October;
“relevant copyright owner” means the owner of the copyright in an
ehgible sound recording or an eligible work;

royalty” means the royaity payable for a blank tape under this Part;
“rules” , in relation to the collecting society, means the provisions of
the memorandum and articles of association of the society;

“sell” m
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business, seiis. nires or otherwise distriputes diank tapes. r’

Private and domestic use

135ZZK. For the purposes of this Part. a copy of a sound
recording snall be taken not to have been made .for the private and
domesuc use of the person wno made it if it is, md(]f.‘ for the purpose
of: f
(a) seiling the copy. letting tt for hire.or Dv;wav of trade orfering
or exposing it for saie or hire: ~
(b) distributing the copv, whether for t,.ne purpose of trade or
otherwise; ~
(c) by wav of trade exhibiting the copjm public:
(d) broadcasting the recording; or q,;’"’
(e) causing the recording to be heard in public.
rd
Operation of collecting society rules’

135ZZL. This Part appiiessto the collectmg society despite anv-
thing in the rules of.the socw(y but nothing in this Part affects those
ruies so far as they can operfte together with this Part.

Dzwszory/ 2—Copying with blank tapes

Copying with blank tapes

135Z2ZM. (1) Q’pyngm subsisting in a published sound recording,
or in any work/inciuded in a published sound recording, is not
infringed by making on private premises a copy of the sound recording
if the copy s fhade on or after the prociaimed day on a blank tape for
the private ghd domestic use of the person who makes it.

2) bsection (1) appiies whether the blank tape was first sold.
hired oy otherwise distributed in Australia before or after the com-
mencefment of this section.

Where a copy of a sound recording made in reliance on

e N0
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Blank tape rovaity /‘

135ZZN. (1) Subject to this Part, a rgvaity is payable for each
blank tape first soid. let for hire or otherwjSe distributed in Australia

on or after the proclaimed dav. /

(2) The amount of the rovalty payable ror a blank tape is an
amount worked out using tne rormula: /

/

¢

A X NM
E4

where:
A is the amount per minute/determined by the Copyright Tribu-
nal under section 133E: and
NM is the number. of minutg§ of normai playving time of the tape.

Royaity payable by vendor

135ZZP. (1) The rovai¥ for a blank tape is payable by the vendor
whno first selis,. lets for ﬁire or otherwise distributes the tape in
Austraiia.

(2) A vendor shail/within 21 davs after the end of the guarter in
which this Part commences and within 21 davs after the end or each
succeeding quarter. pay to the collecting society an amount egual to
the sum of the amgunts of rovalty payaole by the vendor for blank
tapes first soid. let/for hire or distributed by the vendor during that

quarter.

/
Recovery of ameunts of rovaity

1352ZQ. ,’il) An amount payable to the collecting society by a
vendor undef section 135ZZP is recoverable from the vendor by the
society in xhe Federal Court of Australia or any other court of
competen jurisdiction as a debt due to the society.

(2) Jurisdiction is conferred on the Federal Court of Australia
with regpect to actions under subsection (1).

Royajty not payable in certain cases

35ZZR. A vendor who sells blank tapes to a prescribed
organisation or to an exempt body is not liable to pay the rovaity in
pect of any blank tape so sold by the vendor to that organisation or




IP/N/1/AUS/1/Add. 1

Page 138

Cooyrignt Act 1968 125
s. 135228
13) DO Py T} s T

with such other particuiars fif am) ot the tape, ‘and tne >axe as
are prescribed: ana :

l

{b) the exemption number of the organisation or bodv.

<"
Payment of amounts by coilecting society to prescribed orgamisations

etc. /

135ZZS. (1) Where 2 prescribed organisation or an/xempt bodv:

tay purchases a blank tape from a vendor: and

(b) gives the coilecuing societv particulars of ghe normai plaving
time of the tape, together wrh such othey paruculars (if anv)
of the tape and the purchase as are pryscrlbed and a receipt
for the purchase: 7

rd
the collecting society shall pay/to the organisation or body an amount
equai to the amount of the royaltv pavable £#or the tape. whether or not
that amount of rovalty has been paid.

(2) Subsection (1) does not /apply where the prescribed
organisation or exempt. bodyv purchages the blank tape from a vendor
wio 1s not liabie under section 135ZZR to pay the royaity in respect of
that blank tape. 7

(3) Where a person or bodr,‘/ other than a prescribed organisation
or an exempt boav) &
{a) purchases a blank tape from a vendor: and
(b) gives the collectiog societv a receipt for the purchase of the
tape together wuﬁ a statutorv deciaration made bv the person,
or by an orfncefor member of the body, as the case may be:
(1) coru‘ammg paruculars of the normai playing ume of
the tape, together with such other particulars (if any)
p‘f the tape and the purchase as are prescribed: and
(ii?/declaring that the person or body wiil not use the
;,» tape. or cause or permit it to be used, or make it
avatiable to anv person for use, for the purpose of
making a copy of a sound recording in which copy-
right subsists uniess the person or body is the owner
or licensee of the right to make a copy of the sound
recording;

N

the Lollecting society shall pay to the person or body an amount equal
he amount of the rovaity payable tor the tape, whether or not that
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Exampi-0eeias-and=enenToTroTT IOt ‘k){
an a prescribed

135ZZT. (1) A body or organisation otherl
organisatton, may apply in wriung to the collemmg society to bDe

declared an exempt body.

(2) Where the coilecting society is saysfied that a bodv or
organisation which has appiied to tne society ¢’oes not use blank tapes,
or make blank tapes avaiiabie to anv of ch/;nembers for the purpose
of making copies of souna recordings i}i which copyright subsists
uniess the body, organisation or memoety as the case may be, is the
owner or licensee of the rignt to maké such copies, the collecting
society shall, by notice in writing t0 tt},é body or orgamsation deciare
the body or organisation to be an exempt body and issue an exemption
number to itt.

(3) Where the collecting soci.é‘tv is satisfied that an exempt body
uses blank tapes, or makes Dlauk tapes available to its members for
use. for the purpose referred, tcy“m subsegtion (2), the collecting society
may, by notice in writing gwen to the body, revoke the declaration of
the bodv as an exempt boﬁv and withdraw the exemption numper
issued to it.

(4) The collecting séfcxetv shail. on the request of a prescribed
organisation, issue an exempuon number to the orgamsanon

"

ﬁvision 4 —The collecting society
N
7
The coliecting society
135ZZU., (1 ?Subject to this section, the Attorney-General may, by
notice in the (Fazette, declare the body named in the notice to be the
collectxng/soqéty
(2) Th Attorney-Generai shall not name more than one body in a
deciaratiof and shall not make a deciaration while an earlier deciara-
tion is iryforce.

The Attorney-General shail not declare a body to be the
ing society uniess:
it is a company limited by guarantee and incorporated under a
law in force in a State or Territory relating to companies;
all relevant copyrignt owners, or their agents, are entitled to
become its members;
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Drovisions necessary to ensure that the interests of the otlecz-

ing society’s memopers wino are reievant copyright om/ners or

their agents are protectea adeguately, including, m,partxcuiar.
provisions about: ;
(1) the cotlection or amounts of rovalty rrom venqaors:
(i) the pavment of the administrative Costs Of the society
out of amounts coilected by It:
(1ii) the distribuuon of amounts collectgd bv it
(iv) the holding on trust of amounts fOr reievant copyrignt
owners wino are not its members; and
(v) access to recoras of the sogiety by its memboers.

Revocation of declaration

135ZZV. The Attornev-General may, by notice in the Gazette.
revoke the declaration of a body as me collecting society if saustied
that the body: : :

(a) is not functioning aaeauatew as the collecting society;

(b) is not acting in accordance with its ruies or in the best
interests of those of itsy members wiho are relevant copyrignt
owners. or their agents;

(c) has aitered its ruies so that thev no longer compiy with
paragrapns 135ZZY (3) (c¢) and (d); or

(d) has refused. or failed. without reasonabie excuse. 10 compiy
with section 13522 W or 135ZZX.

Annuai report and accoums

135ZZW. (1) The coilecting society shall, as soon as practicable
after the end ofseach financial vear, prepare a report of its operatons
during that financial vear and send a copy of the report to the
Attorney-Gegneral.

(2} Thé Attornev-General shall cause a copy of the report sent 1o
the . Attorney-General under subsection (1) to be laid before each
House of the Pariiament within 15 sitting days of that House after the
receipt of the report by the Artornev-General.

{3) The society shall keep accounting records correcty recording
and expiaining the transacuons of the society (inciuding any transac-

uons as trustee) and the financial position of the society.

(#) The accounting records shall be kept in such a manner as wiil
enable true and faxr accounts or the socxetv to be prepared from time
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financial year, cause its accounts (0 be audited by an auditor w is

not a member of the society, and shail send to the Attorney-Gengrai a
CcoDpV Of itS accounts as so audited.

6) The society shail give its mempers reasonable access L0 copies
of ail reports and audited accounts prepared under this sectyfén.

(7) This section does not affect any obligations of the society
reiaung to the preparation and lodging of annual returds or accounts
under the faw under wnich it is incorporated.

Amendment of ruies S

135ZZX. The coliecting society shail, within/21 days atter it alters
its rules, send a copy of the ruies as, so algred to the Attorney-
General, together with a statement seuing ouyf the effect of the alter-
ation and the reasons why it was made. /

Inspection of records etc.

135ZZY. (1) The collecting sogiety may, in writing, notify a
vendor who is liable to pay -rovaity Zhat the society wishes, on a day
specified in the notice. being an ordinary working day not eariier than
7 days after the day on which theAotice is given, to inspect all records
heid by ‘the vendor ar the prgmises specified in the notice, being
records that relate to, the saie/letting for hire or distribution of blank
tapes by the vendor and sug')( other records held at those premises as

are reievant to the assessmgnt of the amount of rovaity payable by the
vendor to the sociery.

(2) Where.the coileéting society gives a notice, a person authorised
in writing by the soc)éty may, during ordinary working hours on the
day specified in the¢/ notice. inspect the records to which the notice
reiates and, for thgt purpose. may enter the premises specified in the

notice.

(3) - A perspn who hinders or obstructs a person in the exercise of
the powers cgnferred by subsection (2) is guilty of an offence punish-

cept for the purpose of ensuring compliance with a provision of
art, is guilty of an offence punishable, on conviction, by a fine

noy'exceeding $500.

// (3) In this secuon:
“prescribed information” means information obtained as a resuit of an
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Copyright owners may authorise copying.

135ZZZ. Nothing in this Part anectythe right of the owner of the
copvright in a work or other suo;ect matter to grant a licence
3uUtnorising a person 1o maxe Or cause to be made. a sound recording,
or a copv of a sound recording, of the work or other subject-matter

without infringing that copyngny

Copyright not to vest in coprer

135ZZZA. Despite any other provision of this Act. the making of a
copy of a sound recording that i1s not an infringement of copyrignt
ander this Part. does not vest copyright in any work or other subject-
matter in any persdn.

/

Eligible forelgn countries

ISSZZ_ZB. A foreign country shall not be deciared by the reguia-
ions tq/ﬁe an eiigible foreign country for the purposes of this Part
unjessrthe Governor-Generai is satisfied that adequate payments are,
or will be, made to owners of copyright under this Act in sound
regordings and in literary, dramauc or musical works as part of a

lani tape coualsycscherme aperatiog.iothal COUDILY

PART VI-THE COPYRIGHT TRIBUNAL

Division [ —Preliminary

Interpretation
136. (1) In this Part. uniess the contrary intention appears:
“Judge” means:

(a) a Judge of a federal court or of the Supreme Court of a State
or Territory; or

(b) a person wno has the same designation and status as a Judge
of a rederal court;

“licence” means a licence granted by or on behalf of the owner or
prospective owner of the copyright in a literary, dramatic or musical
woOrk. or of the copyright in a souna recording, being:

{a) in the case of a literary, dramatic or musical work —a licence
to perrorm the work or an adaptation of the work in public. to
broadcast the work or an adaptation of the work. to make a
sound recording or cinematograph film of the work or of an
adaptation of the work for the purpose of broadcasting the
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work or adaptation or to cause the work or an adaptation of
the work to be transmitted to subscribers to a diffusion service;
or

(b) in the case of a sound recording—a licence to cause the
recording to be heard in public or t0o make a copy of the
sound recording for the purpose of broadcasting the recording;

“licence scheme” means a scheme (inciuding anything in the nature of
a scheme, whether called a scheme or tariff or called by anv other
name) formuiated by a licensor or licensors and setting out the classes
of cases in which the licensor or each of the licensors is willing, or the
persons on whose behalf the licensor or each of the licensors acts are
willing, to grant licences and the charges (if any) subject to payment of
which, and the conditions subject to which, licences would be granted
in those classes of cases;

“licensor” means:

(a) in relation to licences in respect of a literary, dramatic or
musical work—the owner or prospective owner of the copy-
right in the work or any body of persons (whether corporate
or unincorporate) acting as agent for the owner or prospective
owner in relation to the negotiation or granting of such
licences:; and

(b) in relation to licences in respect of a sound recording—the
owner or prospective owner of the copyright in the recording
or any body of persons (whether corporate or unincorporate)
acting as agent for the owner or prospective owner in relation
to the negotiation or granting of such licences;

“member” means a member of the Tribunal, and includes the Presi-
dent and the Deputy President;

“grder” inciudes an interim order;

‘“organization” means an organization or association of persons wheth-
er corporate or unincorporate;

“party” inciudes a person making representations to the Tribunal at
an inquiry under section 148;

“proceeding” , in relation to the Tribunal, inciudes an inquiry by the
Tribunal under section 148;

“the Deputy President” means the Deputy President of the Tribunal;
‘“the President” means the President of the Tribunal.

(2) In this Part:

(a) a reference to conditions is a reference to any conditions other
than conditions relating to the payment of a charge;

(b) a reference to giving an opportunity to a person or organiza-
tion of presenting a case is a reference to giving the person or
organization an opportunity, at the option of the person or
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organization, of submituing representations in writing, or of
being heard, or of submitting representations in writing and
being heard:

(c) a reference to a person who requires a licence of a particular
kind includes a reference to a person who holds a licence of
that kind if the person will, at the expiration of the period for
which the licence was granted, require a renewal of that
licence or a grant of a further licence of the same kind; and

(d) a reference to proceedings for infringement of copyright in-
cludes a reference to proceedings brought in respect of an
alleged contravention of subsection 132 (5) or (SAA).

(3) For the purposes of this Part, a person shall not be taken not
to require a licence to cause a sound recording to be heard in public
by reason only of the operation of section 108.

Cases to which licence schemes apply

137. (1) For the purposes of this Part, a case shall, subject to the
next succeeding subsection, be deemed to be a case to which a licence
scheme applies if, in accordance with a licence scheme for the time
being in operation, a licence would be granted in that case.

(2) For the purposes of this Part, where, in accordance with a

licence scheme:

(a) the licences that would be granted would be subject to con-
ditions by virtue of which particuiar matters would be
excepted from the licences; and

(b) a case relates to one or more matters falling within such an
exception;

that case shall be deemed not to be a case to which the scheme
applies.
Division 2—Constitution of the Tribunal

Constitution of Tribunal

138. The Copyright Tribunal established by the section for which
this section was substituted by section 138 of the Statute Law (Mis-
cellaneous Amendments) Act (No. 1) 1982 continues in existence but
shall consist of a President, a Deputy President and such other mem-
bers as are appointed in accordance with this Division.

Appointment of members of Tribunal

139. A member of the Tribunal shall be appointed by the Gov-
ernor-General.
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Qualifications of members

140. (1) A person shall not be appointed as the President or as
the Deputy President unless he 1s a Judge of the Federal Court of
Australia.

(2) A person shall not be appointed as a member (other than the
President or the Deputy President) unless:

(a) he is or has been a Judge;

(b) he is enroiled as a legal pracutioner of the High Court, of
another federai court or of the Supreme Court of a State or
Territory and has been so enrolled for not less than 5 years:

(c) he has had experience, for not iess than 5 years, at a high level
in industry, commerce, business, public administration, educa-
tion or the practice of a profession;

(d) he has obtained a degree of a university, or an educational
quailification of a similar standing, after studies in the field of
law, economics or public administration; or

(e) he has, in the opinion of the Governor-General, special knowi-
edge or skill relevant to the duties of a member.

Tenure of office

141. (1) Subject to this section, a member holds office for such
period, not exceeding 7 vears, as is specifted in the instrument of his
appointment, but is eligible for re-appointment.

(2) Where a member who is a Judge ceases to be a Judge, he
ceases to hold office as a member, but he is eligible for appointment as
a member (other than the President or the Deputy President).

(3) The Governor-General may terminate the appointment of a
member (other than a member who is a Judge) for physical or mental
incapacity.

(4) The Governor-General shail terminate the appointment of a
member (other than a member who is a Judge) if:
(a) the member is guilty of misbehaviour; or
(b) the member becomes bankrupt, applies to take the benefit of
any law for the relief of bankrupt or insolvent debtors, com-
pounds with his creditors or makes an assignment of his
remuneration for their benefit.
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(2) The Deputy President shall act as President of the Tribunai
during anv vacancy in the office. or suspension. iliness or absence, of
the President and while the Deputy President 1s acung as President. he
has and mav exercise ail the powers. und shail perform all the
functions and duties. conferred or imposed bv this Act on the Prest-
dent.

Remuneration and allowances

143. (1) Subject to this section, a member shail be paid such
remuneration as is determined by the Remuneration Tribunal but. if
no determination of that remuneration by the Tribunal is in operation,
he shall be paid such remuneration as is prescribed.

(2) A member shall be paid such allowances as are prescribed.

(3) Subsections (1) and (2) have effect subject to the Remuneration
Tribunals Act 1973.

(4) A member who is a Judge is not, while he receives salary or
annual allowance as a Judge, enutled to remuneraton under this Act.

QOath or affirmation of office

144. (1) A member shall, before proceeding to discharge the
duties of his office, take an oath or make an affirmation in accordance
with the form of oath or affirmation in the Schedule to this Act.

(2) An oath or affirmation shall be taken or made before a justice
or judge of a federal court or of the Supreme Court of a State.

Disclosure of interests by members

144A. (1) Where a member is, or is to be, the Tribunal, or a
member of the Tribunal, as constituted for the purposes of a proceed-
ing and he has or acquires any interest, pecuniary or otherwise, that
could conflict with the proper performance of his functions in relation
to that proceeding:

(a) he shall disclose the interest to the parties to the proceeding;

and

(b) except with the consent of all the parties to the proceeding, he

shall not take part in the proceeding.

(2) Where the President becomes aware that a member is, or is to
be, the Tribunal, or a member of the Tribunal, as constituted for the
purposes of a proceeding and that the member has, in relation to that
proceeding, such an interest as is mentioned under subsection (1):



IP/N/1/AUS/1/Add.1
Page 147

134 ‘ Copyright Act 1968

s. 144B

(a) if the President considers that the member shouid not take
part. or should not continue to take part, in the proceed-
ing—he shalil give a direction to the member accordingly; or

(b) in any other case—he shall cause the interest of the member to
be disclosed to the parties to the proceeding.

(3) In this section:

(a) a reference to a proceeding shall be read as a reference to a
proceeding by way of an inquiry by, or an appiication or
reference to, the Tribunal under this Act; and

(b) a reference to a party to a proceeding, being an inquiry
conducted by the Tribunal in pursuance of section 148, shall
be read as a reference to a person Or organization recognized
by the Tribunal as a partv to the inquiry.

Remaoval from office for failure to disclose interest

144B. Where the Governor-General is satisfied that a member
(other than a member who is a Judge) has failed, without reasonable
excuse, to make a disclosure that he is, under subsection 144A (1),
required to make, the Governor-General shall remove that member
from office.

Resignation

145. A member may resign his office by writing signed by him and
delivered to the Governor-General.

Sittings of the Tribunal

146. (1) Sittings of the Tribunal shall be held at such places and
times as the President determines.

(2) Subject to the next succeeding subsection, the Tribunal shall be
constituted by a singie member.

(3) Where:

(a) the Tribunal hoids an inquiry under section 148; or

(b) any party to an application or reference requests that the
Tribunal be constituted by more than one member for the
purposes of that application or reference;

the Tribunal shall, for the purposes of the inquiry, application or
reference, be constituted by not less than 2 members of whom one
shall be the President or the Deputy President, but nothing in this
subsection prevents a singie member exercising the powers of the
Tribunal in relation to matters of procedure.
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(4) At a proceeding betore the Tribunal constuituted by more than
one member:
(a) if the President is one of the members constituting the Tribu-
nal—he shall preside; and
(b) in any other case—the Deputy President shall preside.

(5) Where the Tribunal constituted by more than one member 1§
divided in opinion on a question, the guestion shall be decided
according to the decision of the majority, if there is a majoritv. but if
the Tribunai as so consututed is equally divided in opinion. the
question shall be decided according to the opinion ot the President or,
if he is not one of the members constituting the Tribunai. according to
the opinion of the Deputy President.

(6) The Tribunal constituted by a member or members may sit
and exercise the powers of the Tribunal notwithstanding that the
Tribunal constituted by another member or other members is at the
same time sitting and exercising those powers.

(7) The exercise of the powers of the Tribunal is not affected by a
vacancy or vacancies in the membership of the Tribunal.

(8) Where the hearing of any proceeding has been commenced
before the Tribunal constituted by 2 or more members and one or
more of those members has ceased to be a member or has ceased to be
available for the purposes of the proceeding, the remaining member or
members may continue the hearing of the proceeding if the remaining
member, or one of the remaining members, is the President or the
Deputy President.

President to arrange business of Tribunal

147. The President may give directions as to the arrangement of
the business of the Tribunal and, subject to subsection 146 (2) or (3},
as to the constitution of the Tribunal for the purposes of particular

proceedings.

Division 3—Inquiries by, and Applications and References to, the
Tribunal

Applications to Tribunal for determination of remuneration payable
for making recording or film of a work

149. (1) This section applies where an application is made to the
Tribunal in pursuance of subsection 47 (3) or 70 (3) for the determina-
tion of an equitable remuneration to be paid to the owner of the
copyright in a work for the making of a sound recording or cinemato-
graph film of the work or of an adaptation of the work.
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(2) The parties to an appiication in relation 10 which this section
applies are:

(a) the owner of the copyright in the work; and

(b) the maker of the recording or film.

(3) Where an appiication in relation to which this section applies
is made to the Tribunal. the Tribunal shall consider the application
and, after giving to the parties to the application an opportunity of
presenting their cases. shall make an order determining the amount
that it considers to be equitable remuneration to the owner of the
copyright for the making of the recording or fiim.

Applications to Tribunal under section 47A

149A.° (1) This section applies to any application made to the
Tribunal under subsection 47A (8) for the determining of an amount
payable by a person or body by way of equitable remuneration to an
owner of copyright.

(2) The parties to an application to which this section applies are
the person or body, and the owner of the copyright, referred to in
subsection (1).

(3) Where an application to which this section applies is made to
the Tribunal, the Tribunal shall consider the appiication and, after
giving the parties to the application opportunities of presenting their
cases, shall make an order determining the amount that it considers to
be payable by the person or body by way of equitable remuneration to
the owner of the copyright for the making of the sound broadcast,
copy, handicapped reader’s copy, or intellectually handicapped per-
son’s copy, as the case requires.

Applications to Tribunal for determination of remuneration payable to
owner of copyright in recording for making of a copy of the sound
recording

150. (1) This section applies where an application is made to the
Tribunal in pursuance of subsection 107 (3) for the determination of
an equitable remuneration to be paid to the owner of the copyright in
a sound recording for the making of a copy of the sound recording.

(2) The parties to an application in relation to which this section
applies are:

(a) the owner of the copyright in the sound recording; and

(b) the maker of the copy of the sound recording.

(3) Where an application in relation to which this section applies

is made to the Tribunal, the Tribunal shall consider the application
and, after giving to the parties to the application an opportunity of
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presenting their cases. shail make an order determining the amount
that it considers to be eguitable remuneration to the owner of the
copyright for the making of the copy of the sound recording.

Applications to Tribunal for determination of remuneration payable to
owner of copyright in recording in respect of public piaving of the
recording

151. (1) This section applies where an application is made to the
Tribunal in pursuance of subsection 108 (1) for the determination of
an equilable remuneration to be paid to the owner of the copyright in
a sound recording for the causing of the recording to be heard in
public.

(2) The parties to an application in relation to which this section
applies are:

{a) the owner of the copyright in the recording; and

(b) the person who caused the recording to be heard in public.

(3) Where an application in relation to which this section appiies
is made to the Tribunal, the Tribunal shall consider the applicaton
and, after giving to the parties to the application an opportunity of
presenting their cases, shall make an order determining the amount
that it considers to be equitable remuneration to the owner of the
copyright for the causing of the recording to be heard in public.

Applications to Tribunal for determination of amounts payable for
broadcasting published sound recordings

152. (1) In this section, unless the contrary intention appears:
“Australia’ does not include the external Territories;

“broadcaster” means:
(a) the Australian Broadcasting Corporation;
(aa) the Special Broadcasting Service Corporation;

(b) the holder of a iicence or permit granted under the Broadcast-

ing Act 1942; or

(d) a person prescribed for the purposes of subparagraph 91 (a)

(1ii) or 91 (c) (iii).

(1A) For the purposes of the application of this section in relation
to a period before the commencement of this subsection, this section
has effect as if any act or thing done during that period by the
Australian Broadcasting Commission had been done by the Australian
Broadcasting Corporation and any earnings of the Australian Broad-
casting Commission during that period were earnings of the Australian
Broadcasting Corporation.
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(1B) In its appiication in reiation to a period before the com-
mencement of this subsection, this section has effect as if any act or
thing done during that period by the Special Broadcasting Service had
been done by the Special Broadcasting Service Corporation and any
earnings of the Speciai Broadcasting Service during that period were
earnings of the Special Broadcasting Service Corporation.

(2) Subject to this section. an application may be made to the
Tribunal for an order determining, or making provision for determin-
ing, the amount pavabie by a broadcaster to the owners of copyrights
in published sound recordings in respect of the broadcasting, during a
period specified in the application, of those recordings by that broad-
caster.

(3) An application under the last preceding subsection may be
made by the broadcaster or by the owner of a copyright in a published
sound recording.

(4) The parties to an application under subsection (2) are:

(a) the person making the application; and

(b) such organizations or persons as apply to the Tribunal to be
made parties to the application and, in accordance with the
next succeeding subsection. are made parties to the applica-
tion.

(5) Where an organization (whether claiming to be representative
of broadcasters or of the owners of copyrights in published sound
recordings or not) or a person (whether a broadcaster or the owner of
a copyright in a published sound recording or not) applies to the
Tribunal to be made a party to an application under this section, and
the Tribunal is satisfied that the organization or person has a substan-
tial interest in the matter that is the subject of the application, the
Tribunal may, if it thinks fit, make that organization or person a party
to the application.

(6) The Tribunai shall consider an application under subsection
(2) and, after giving the parties to the application an opportunity of
presenting their cases, shall make an order:

(a) determining, or making provision for determining, the amount
payable by the broadcaster to the owners of copyrights in
published sound recordings in respect of the broadcasting,
during the period to which the order applies, by the broad-
caster of those recordings;

(b) specifying as the persons among whom that amount is to be
divided such of the persons who were, or were represented by,
parties to the application as the Tribunal is satisfied are the
owners of copyrights in published sound recordings; and
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(c) specifving as the respective shares in that amount of the
persons among whom that amount 1s to be divided and as the
times at which those shares are to be paid such shares and
times as those persons agree or, in default of agreement. as the
Tribunal thinks equitable.

(7) In so making an order in relation to a broadcaster. the
Tribunal shall take into account all relevant matters, including the
extent to which the broadcaster uses, for the purposes of broadcasting,
records embodving sound recordings (other than recordings in reiation
to which section 105 appiies) in which copyrights subsist, being copv-
rights owned by persons who are, or are represented by, parties o the
application.

(8) The Tribunal shall not make an order that would require a
broadcaster being the holder of a radio licence granted under the
Broadcasting Act 1942 to pay, in respect of the broadcasting of pub-
lished sound recordings during the period in relation to which the
order applies, an amount exceeding 1% of the amount determined by
the Tribunal to be the gross earnings of the broadcaster during the
period equal to the period in relation to which the order applies that
ended on 30 June last preceding the date of commencement of the
period in relation to which the order applies.

(99 Where a broadcaster being the holder of a radio licence
granted under the Broadcasiing Act 1942 has, with the leave of the
Australian Broadcasting Tribunal under section 123 of the that Act,
adopted an accounting period ending on a day other than 30 June, the
reference in subsection (8) of this section to 30 June shall, in relation
to that broadcaster, be read as a reference to that other day.

(10) Subsection (8) does not apply to an order in relation to a
broadcaster unless:

(a) the broadcaster establishes to the satisfaction of the Tribunai
the amount of the gross earnings of the broadcaster during the
period in respect of which those earnings are to be deter-
mined; and

(b) the broadcaster carried on the transmission of programmes by
way of suund broadcasting throughout the whoie of that per-
iod.

(11) Where an application is made to the Tribunal under sub-
section (2) in relation to the Australian Broadcasting Corporation, the
Tribunal:

(a) shall make separate orders in respect of sound broadcasts by
the Corporation of published sound recordings and in respect
of television broadcasts by the Corporation of such recordings;
and
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(b) shall not make an order that wouid require the Corporation to
pay, in respect of sound broadcasts of published sound record-
ings during the period in relation to which the order applies.
an amount exceeding the sum of: '

(i) in respect of each compiete year included in that
period the amount ascertained by muluiplving one-
haif of One cent by the number equal to the number
of persons comprised in the estimated popuiation of
Australia as last set out in statistics published by the
Commonweaith Statistician before the making of the
order; and

(ii) in respect of each part of a year inciuded in that
period—the amount that bears to the amount
ascertained in accordance with the last preceding
subparagraph in relation to a compiete year the same
proportion as that part of a year bears to a complete
vear.

(12) A person who is not specified in an order in force under
subsection (6) as one of the persons among whom the amount speci-
fied in, or determined in accordance with, the order i1s to be divided
may, betore the expiration of the period to which the order applies,
apply to the Tribunai for an amendment of the order so as to specify
him as one of those persons.

(13) The parties to an application under the last preceding sub-

section for an amendment of an order are:

(a) the person making the application;

(b) the broadcaster in relation to whom the order applies;

(c) the persons specified in the order as the persons among whom
the amount specified in, or determined in accordance with, the
order is to be divided; and

(d) such organizations or persons as appiy to the Tribunal to be
made parties to the application and, in accordance with sub-
section (5), are made parties to the application,

(14) The Tribunal shall consider an application under subsection
(12) for an amendment of an order in force under subsection (6) (in
this subsection referred to as “the principal order” ) and, after giving
the parties to the application an opportunity of presenting their cases,
shall, if it is sausfied that the applicant is the owner of the copyright or
copyrights in one or more published sound recordings, make an order
amending the principal order so as to:

(a) specify the appiicant as one of the persons among whom the

amount specified in, or determined in accordance with, the
principal order is to be divided; and
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(b) speciiv as the share of the appitcant in that amount and as the
times at winich that share 1s to be paid such share and times as
the appiicant and the other persons among whom that amount
is 10 oe divided agree or, in default of agreement, as the
Tribunal thinks equitable and make anv consequentiai aiter-
ations in respect of the shares of those other persons.

(15) An order of the Tribunai made under subsection (6} in
relation to a broadcaster appiles in reiation 1o the period commencing
on the date specified in the order and ending on 30 June next
succeeding the date of making ot the order.

(16) The date that may be so specified in an order of the Tribunal
made under subsection (6) in relation to a broadcaster may be a date
before the date of making of the order or before the date of making of
the application but shall not be a date before the date of expiration of
the period in relation to which the last preceding order (if any) of the
Tribunal made under that subsection in relation to that broadcaster
applied or berore the date of commencement of this Act.

(17)  An order of the Tribunal made under subsection (14)
amending an order of the Tribunal made under subsection (6) applies
in relation to the pertod commencing on the date of making of the
amending order and ending on the date of expirauon of the period in
relation to which the order that is being amended applies.

(18) Where an order of the Tribunal is in force under this section,
the broadcaster in relation to whom the order applies is liable to pay
to each of the persons specified in the order as the persons among
whom the amount specified in, or determined in accordance with, the
order is to be divided the share so specified in relation to that person
and is so liable to pay that share at the times so specified and that
person may recover any amount that is not paid in accordance with
the order in a court of competent jurisdiction from the broadcaster as
a debt due to the person.

(19) For the purposes of this section, the gross earnings of a
broadcaster in respect of a period are the gross earnings of the
broadcaster during that period in respect of the broadcasting by him of
advertisements or other matter, including the gross earnings of the
broadcaster during that period in respect of the provision by him of,
or otherwise in respect of, matter broadcast by him.

(20) Where, in connexion with a transaction, any consideration is
paid or given otherwise than in cash, the money value of that consider-
ation shall, for the purposes of the last preceding subsection, be
deemed to have been paid or given.
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(21) Where tne Tribunal is of the opinion that:

(a) an amount. or part of an amount, earned during any period by
a person other than a broadcaster would, if the broadcaster
and that person were the same person, form part of the gross
earnings of the broadcaster in respect of that period for the
purposes of this section; and

(b) a relationship exists between the broadcaster and the other
person (whether by reason of any shareholding or of any
agreement or arrangement, or for any other reason) of such a
kind that the amount or the part of the amount, as the case
may pe. should, for the purposes of this section, be treated as
part of the gross earnings of the broadcaster in respect of that
period:

the Tribunal may so treat the amount or the part of the amount, as the
case may be.

Applications to Tribunal for determination of amount of royaity
payable for recording musical works

152A. (1) In this section:
“manufacturer” has the same meaning as in section 55.

(2) Subject to this section, an application may be made to the
Tribunal for an order determining, or making provision for determin-
ing, the amount of royalty payabie by the manufacturer of a record of
a musical work to the owner of the copyright in the work during a
period specified in the application.

(3) An appiication may be made by the manufacturer or the owner
of the copyright in the musical work recorded by the manufacturer.

(4) The parties to an application are:

(a) the manufacturer and the owner of the copyright in the musi-
cal work; and

(b) anv organisations or persons who are made parties to the
application.

(5) Where an application is made under subsection (2), the
Tribunal shall consider the application and, after giving the parties an
opportunity of presenting their cases, make an order determining, or
making provision for determining, an equitable amount of royaity
payable by the manufacturer of the record of the musical work to the
owner of the copyright in the work during the period specified in the
order.

(6) Where an organisation (whether claiming to represent manu-
facturers or the owners of copyrights in musical works or not) or a
person (whether a manufacturer or the owner of the copyright in a
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musicai work or not) applies to the Tribunai to be made a party 10 an
application under this section, the Tribunai may, if it thinks fit, make
that organisation or person a party to the application if the Tribunal 1s
satisfied that the organisation or person has a substantial interest in the
appiicaton.

(7) The period that may be specified in an order under subsection
(5) in relation to a manufacturer may be a period beginning before the
date of making of the order or before the date of making of the
application but shall not be a period beginning before:

{a) the end of the period specified in the last preceding order (if
anv) made under that subsection in relation to that manufac-
turer; or

(b) the commencement of this section.

(8) Where an order is in force under this section, the manufac-
turer in relation to whom the order appiies is liable to pay to the
person specified in the order the amount of royalty so specified at the
times so specified and that person may recover the amount, if it is not
paid in accordance with the order, in a court of competent jurisdiction
from the manufacturer as a debt due to the person.

Applications to Tribunal for determination of manner of paying royality

152B. (1) [n this section:
“manufacturer” has the same meaning as in section 55.

(2) An application may be made to the Tribunal for an order
determining the manner in which amounts of royaity payable by the
manufacturer of a record of a musical work to the owner of the
copyright in the work are to be paid.

(3) An application may be made by the manufacturer or the owner
of the copyright in the musical work recorded by the manufacturer.

(4) The parties to an application are:

(a) the manufacturer and the owner of the copyright in the musi-
cal work; and

(b) any organisations or persons who are made parties to the
application.

(5) Where an organisation (whether claiming to represent manu-
facturers or the owners of copyrights in musical works or not) or a
person (whether a manufacturer or the owner of the copyright in a
musical work or not) applies to the Tribunai to be made a party to an
application under this section, the Tribunal may, if it thinks fit, make
that organisation or person a party to the application if the Tribunal is
satisfied that the organisation or person has a substantial interest in the
applicauon.
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(6) Where an application is made under subsection (2), the
Tribunal shail consider the application ana. after giving the parties an
opportunity of presenting their cases. make an order determining the
manner in which amounts of royaity payable by the manufacturer of
the record of the musical work to the owner of the copyright in the
work are to be paid.

Applications to Tribunal for apportionment of royaity in respect of a
record

153. (1) This section applies where an appiication is made to the
Tribunal in pursuance of paragraph 59 (3) (b) for an apportionment of
an amount pavable in respect of a record between the owner of the
copyright in a musical work and the owner of the copyright in a
literary or dramatic work.

(2) The parties to an application in relation to which this section
applies are:

(a) the owner of the copyright in the musical work; and

(b) the owner of the copyright in the literary or dramatic work.

(3) Where an application in relation to which this section appliies
is made to the Tribunal, the Tribunal shall consider the application
and. after giving to the parties to the application an opportunity of
presenting their cases, shall make an order apportioning the amount to
which the application relates between the parties in such manner as it
thinks equitable.

Applications to Tribunal under section 135H or subsection 135] (1)

153A. (1) The parties to an application to the Tribunal under
section 135H or subsection 135J (1) for the determination of the
amount of equitable remuneration payable to the collecting society by
an administering body for the making, by or on behalf of that body, of
a copy of a television broadcast are the society and the body.

(2) Where an application is made to the Tribunal under section
135H or subsection 135J (1), the Tribunal shall consider the appiica-
tion and, after giving the parties to the appiication the opportunity of
presenting their cases, shall make an order determining the amount
per copy or per student of the relevant institution, as the case may be,
that it considers to be equitable remuneration for the making of copies
of television broadcasts.
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(3) In making an order. the Tribunai:

(a) shall have regard to the extent to which copies of television
broadcasts are made by, or on behalf of, the administering
bodv solely for the purpose of enabling the material included
in the broadcasts to be seen and heard, at imes more conve-
nient than the times when the broadcasts were made; and

{(b) mav have regard to such other matters (if anv) as are pre-
scribed.
(4) An order may be expressed to have effect in relauon to copies
of television broadcasts made in reliance on secuon 135E before the
day on which the order is made.

(5) In this section, “administering body” , “collecting society” |,
“institution” and “student” have the same meanings as in Part VA.

Applications to Tribunal under subsection 135] (3)

153B. (1) The parties to an application to the Tribunal under
subsection 135J (3) for the determination of a sampling system are the
collecting society and the administering body concerned.

(2) Where an application is made to the Tribunal under subsection
135J (3), the Tribunal shall consider the application and, after giving
the parties to the application an opportunity of presenting their cases,
shall make an order determining the sampling system.

(3) In this section, “administering body” and “collecting society”
have the same meanings as in Part VA.

Applications to Tribunal under section 135ZV or subsection 135ZW (1)

153C. (1) The parties to an application to the Tribunal under
section 135ZV or subsection 135ZW (1) for the determination of the
amount of equitable remuneration payable to a collecting society by an
administering body for the making, by or on behalf of that body, of
licensed copies are the society and the body.

(2) Where an application is made to the Tribunal under section
135ZV or subsection 135ZW (1), the Tribunal shall consider the
application and, after giving the parties to the application the opportu-
nity of presenting their cases, shall make an order determining the
amount per licensed copy, or per student of the relevant insutution, as
the case may be, that it considers to be equitable remuneration for the
making of a licensed copy.

(3) In making an order, the Tribunali may have regard to such
matters (if any) as are prescribed.
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(4) An order mav be expressed to have effect in relation to
licensed copies made before the day on which the order 1s made.

(5) In this section, “administering body” . “collecting society” |,
“institution” | “licensed copy” and “student” have the same meanings
as in Part VB.

Applications to Tribunai under subsection 135ZW (3)

153D. (1) The parties to an application to the Tribunal under
subsection 135ZW (3) for the determination of a sampling system to be
used for the purpose of assessing the number of licensed copies made
by, or on behalf of. an administering body, or any other relevant
matters, are the relevant collecting society and the body.

(2) Where an application is made to the Tribunal under subsection

135ZW (3), the Tribunal shall consider the appiication and, after

_giving the parties to the application an opportunity of presenting their
cases, shall make an order determining the sampling process.

(3) In this section, “administering body” , “collecting society” and
“licensed copy” have the same meanings as in Part VB.

Determination of amount of blank tape royalty by Tribunal

153E. (1) Expressions used in this section that are also used in
Part VC have the same meanings as they have in that Part.

(2) An application may be made to the Tribunal for an order
determining, or making provision for determining, the amount per
minute of normal piaying time of a blank tape that is payable under
Part VC by way of royalty for the blank tape.

(3) An application may be made by any person who has an
interest in the matter that is the subject of the application, including
the collecting society, a vendor or a relevant copyright owner.

(4) The parties to an application are:

(a) the applicant; and

(b) such persons or organisations as are made parties to the
application under subsection (5).

(5) Where a person or an organisation applies to the Tribunal to
be made party to an application and the Tribunal is satisfied that the
person or organisation has an interest in the matter that is the subject
of the applicaton, the Tribunal may, if it thinks fit, make that person
or organisation a party to the application.

(6) Subject to subsection (9), the Tribunal shall consider an
application under subsection (2) and, after giving the parties to the
application an opportunity of presenting their cases, shail make an
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order determining, or making provision for determining, the amount
per minute of normal playing time of a blank tape that is payable
under Part VC by way of rovalty for the blank tape.

(7) In making an order. the Tribunal shall take into account all
relevant matters inciuding the extent to which blank tapes are used for
the purposes of making copies of eligible sound recordings and eligible
works for private and domestic use.

(8) An order shall remain in force until:

(a) it is revoked; or
(b) where the order specifies a period during which it is to remain
in force—the end of that period;

whichever happens first.

(9) The Tribunal may refuse to consider an application under
subsection (1) made less than 2 years after the making of the last order
under this section uniess the Tribunal is satisfied that there has been a
substantial change in any of the matters reievant to tlie determination
of the amount of the royalty.

Reference of proposed licence schemes to Tribunal

154. (1) Where a licensor proposes to bring a licence scheme into
operation, he may refer the scheme to the Tribunal.

(2) The parties to a reference under this section are:
(a) the licensor referring the scheme; and

(b) such organizations or persons (if any) as apply to the Tribunal
to be made parties to the reference and, in accordance with
the next succeeding subsection, are made parties to the refer-
ence.

(3) Where an organization (whether claiming to be representative
of persons requiring licences or not) or a person (whether requiring a
licence or not) applies to the Tribunal to be made a party to a
reference, and the Tribunal is satisfied that the organization or person
has a substantial interest in the operation of the scheme to which the
reference relates, the Tribunal may, if it thinks fit, make that organiza-
tion or person a party to the reference.

(4) The Tribunal shall consider a scheme referred under this
section and, after giving to the parties to the reference an opportunity
of presenting their cases, shall make such order, either confirming or
varying the scheme, as the Tribunal considers reasonable in the cir-
cumstances.
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(5) An order (other than an interim order) of the Tribunai under
this section may, notwithstanding anything contained in the licence
scheme to which it relates, be made so as to be in force either
indefinitely or for such period as the Tribunal thinks fit.

(6) Where a licence scheme has been referred to the Tribunal
under this section, the licensor may do either or both of the foliowing
things:

(a) bring the scheme into operation before the Tribunal makes an

order in pursuance of the reference;

(b) withdraw the reference at any time before the Tribunal makes

an order in pursuance of the reference, whether the scheme
has been brought into operation or not.

(7) If the scheme is not brought into operation before an order is
made in pursuance of the reference, the scheme as confirmed or
varied by the order comes into operation, notwithstanding anything
contained in the scheme, forthwith upon the making of the order.

(8) After the making of an order in pursuance of the reference,
the scheme as confirmed or varied by the order remains in operation,
notwithstanding anything contained in the scheme, so long as the order
remains in force.

Reference of existing licence schemes to Tribunai

155. (1) Where, at any time while a licence scheme is in
operation, a dispute arises with respect to the terms of the scheme
between the licensor operating the scheme and:

(a) an organization claiming to be representative of persons re-
quiring licences in cases included in a class of cases to which
the scheme applies; or

(b) any person claiming that he requires a licence in a case
inciuded in a class of cases to which the scheme applies;

the licensor, organization or person concerned may refer the scheme
to the Tribunal in so far as the scheme relates to cases included in that
class.

(2) The parties to a reference under this section are:

(a) the licensor, organization or person referring the scheme;

(b) if the reference is not made by the licensor operating the
scheme—that licensor; and

(c) such other organizations or persons (if any) as apply to the
Tribunal to be made parties to the reference and, in accor-
dance with the next succeeding subsection, are made parties to
the reference.
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(3) Where an organization iwhether claiming 1o be representative
of persons requiring licences or not) or a person (whether requiring a
licence or not) appiies to the Tribunal to be made a party 10 a
reference, and the Tribunai is satisfied that the organization or person
has a substantial interest in the matter in dispute, the Tribunal may, it
it thinks fit, make that organizauon or person a party to the reference.

(4) The Tribunal shail not begin 10 consider a reterence under this
section by an organizauon uniess the Tribunal is sausiied that the
organization is reasonabiv representauve of the ciass of persons that 1t

claims to represent.

(5) Subject to the last preceding subsecuon, where a licence
scheme is referred to the Tribunal under this section, the Tribunal
shall consider the matter in dispute and, after giving to the parties to
the reference an opportunity of presenting their cases, shall make such
order, either confirming or varving the scheme. in so far as it relates to
cases included 1n the class of cases to which the reference relates, as
the Tribunal considers reasonable in the circumstances.

(6) An order (other than an interim order) of the Tribunal under
this section may, notwithstanding anvthing contained in the licence
scheme to which it relates, be made so as to be in force either
indefinitely or for such period as the Tribunal thinks fit.

(7) A reference of a licence scheme to the Tribunai under this
section may be withdrawn at any time before an order is made in
pursuance of the reference.

(8) Where a licence scheme has been referred to the Tribunal
under this section, the scheme remains in operation, notwithstanding
anything contained in the scheme, until the Tribunal makes an order
in pursuance of the reference.

(9) The last preceding subsection does not apply in relation to a
reference with respect to any period after the reference has been
withdrawn or after the Tribunal has refused to begin to consider the
reference in pursuance of subsection (4).

(10) After the making of an order in pursuance of the reference,
the scheme as confirmed or varied by the order remains in operation,
notwithstanding anything contained in the scheme, so long as the order
remains in force,

Further reference of licence schemes to Tribunal

156. (1) Where the Tribunai has made an order (other than an
interim order) under either of the last two preceding sections with
respect to a licence scheme, then, subject to the next succeeding
subsection, at any time while the order remains in force:
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(a) the licensor operating the scheme;

(b) any organization claiming to be representative of persons re-
quiring licences in cases inciuded in the class of cases to which
the order appiies: or

(c) any person claiming that he requires a licence in a case
inciuded in that class:

mayv refer the scheme again to the Tribunal in so far as it relates to
cases included in that class.

(2) A licence scheme shall not, except with the leave of the
Tribunal, be referred again to the Tribunal under the last preceding
subsection at a time earlier than:

(a) where the order concerned was made so as to be in force
indefinitely or for a period exceeding 15 months—the expira-
tion of the period of 12 months commencing on the date on
which the order was made: or

(b) where the order concerned was made so as to be in force for a
period not exceeding 15 months—the commencement of the
period of 3 months ending on the date of expiration of the
order.

(3) The parties to a reference under this section are:

(a) the licensor, organization or person referring the scheme;

(b) if the reference is not made by the licensor operating the
scheme—that licensor; and

(c) such other organizations or persons (if any) as apply to the
Tribunal to be made parties to the reference and, in accor-
dance with the provisions applicable in that behalf by virtue of
subsection (5), are made parties to the reference.

(4) Subject to the next succeeding subsection, where a licence
scheme is referred to the Tribunal under this section, the Tribunali
shall consider the matter in dispute and, after giving to the parties to
the reference an . opportunity of presenting their cases. shail make such
order in relation to the scheme as previously confirmed or varied, in
so far as it relates to cases included in the class of cases to which the
reference relates, whether by way of confirming, varying or further
varying the scheme, as the Tribunal considers reasonable in the cir-

cumstances.

(5) Subsections 155 (3), (4), and (6) to (10) inclusive apply for the
purposes of this section.

(6) The preceding subsections of this section have effect in relation
to orders made under this section in like manner as they have effect in
relation to orders made under either of the last two preceding sections.
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(7) Nothing in this section prevents a licence scheme in respect of
which an order has been made under either of the last two preceding
sections from being again referred to the Tribunal under that secuon:

(a) in so far as the scheme relates to cases included in a class of

cases to which the order does not appiy—at any time; and

(b) in so far as the scheme relates to cases included in the class of

cases to which the order applied while it was in force—after
the expiration of the order.

Application to Tribunal in reiation to licences

157. (1) A person who claims, in a case to which a licence scheme
applies, that the licensor operating the scheme has refused or failed to
grant him a licence in accordance with the scheme, or to procure the
grant to him of such a licence, may apply to the Tribunal under this
section.

(2) A person who claims, in a case to which a licence scheme
applies, that he requires a licence but that the grant of a licence in
accordance with the scheme would, in that case, be subject to the
payment of charges, or to conditions, that are not reasonabie in the
circumstances of the case may appiy to the Tribunal under this section.

(3) A person who claims that he requires a licence in a case to
which a licence scheme does not apply (including a case where a
licence scheme has not been formulated or is not in operation) and:

(a) that a licensor has refused or failed to grant the licence, or to

procure the grant of the licence, and that in the circumstances
it i1s unreasonable that the licence should not be granted; or

(b) that a licensor proposes that the licence should be granted

subject to the payment of charges, or to conditions, that are
unreasonable;

may apply to the Tribunal under this section.

(4) An organization that claims that it is representative of persons
requiring licences in cases to which a licence scheme does not appiy
(including cases where a licence scheme has not been formulated or is
not in operation) and:

(a) that a licensor has refused or failed to grant the licences, or to
procure the grant of the licences, and that in the circumstances
1t is unreasonable that the licences should not be granted; or

(b) that a licensor proposes that the licences should be granted
subject to the payment of charges, or to conditions, that are
unreasonable;

may appiy to the Tribunal under this section.
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(5) Where an organization (whether ciaiming to be representative
of persons requiring licences or not) or a person (whether requiring a
licence or not) appiies to the Tribunal t0 be made a party to an
application under any of the preceding subsections of this section, and
the Tribunal is satisfied that the organization or person has a substan-
ual interest in the matter in dispute, the Tribunal may, if it thinks fit,
make that organization or person a party {0 the applicauon.

(6) Where an appiication is made to the Tribunal under subsection
(1), (2), (3) or (4), the Tribunal shall give to the applicant, to the
licensor concerned and to every other party (if any) to the appiication
an opportunity of presentng their cases and. if the Tribunal is satisfied
that the claim of the appiicant is well-founded, the Tribunal shall
make an order specifying, in respect of the matters specified in the
order:

(a) in the case of an application under subsection (1)—the
charges, if any, and the conditions, that the Tribunal considers
to be applicable in accordance with the licence scheme in
relation to the applicant;

(b) in the case of an application under subsection (2) or sub-
section (3)—the charges, if any, and the conditions, that the
Tribunai considers reasonable in the circumstances in relation
to the applicant; or

(c) in the case of an application under subsection (4)—the
charges, if any, and the conditions, that the Tribunal considers
reasonable in the circumstances in relation to persons, or to
persons included in classes of persons, specified in the order,
being persons who were represented by the appiicant or were
parties to the application.

(7) A reference in this section to a failure to grant a licence, or to
procure the grant of a licence, shall be read as a reference to a failure
to grant the licence, or to procure the grant of the licence, as the case
may be, within a reasonable time after a request to do so.

Effect of licence scheme being continued in operation pending order of
the Tribunal

158. (1) Where a licence scheme is in operation by virtue of this
Part pending the making of an order on a reference under this Part
and a person, in a case to which the scheme applies, does anything
that, apart from this subsection, would be an infringement of a copy-
right but would not be such an infringement if he were the holder of a
licence granted in accordance with the scheme in so far as the scheme
relates to cases to which the reference reiates, that person shall, if he
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has complied with tne relevant requirements, be in the like position. in
any proceedings for infringement of that copyright, as if he had at the
material time been the noider of such a licence.

(2) For the purposes ot the iast preceding subsection, the reievant

requirements are:

{a) that. at all material times. the person concerned has compued
with the conditions that. in accordance with the hcence
scheme. wouid be appiicable to a licence in respect of the case
concerned: and

(b) where, in accordance with the scheme, any charges are pavabie
in respect of such a licence—that, at the material time, he nad
paid those charges to the licensor operating the scheme, or. if
at that time the amount payable could not be ascertained. he
had given an undertaking in writing to the licensor to pay the
charges when ascertained.

(3) A person who does anything in relation to which subsection (1)
applies is liable to pav to the licensor operating the licence scheme
concerned the amount of any charges that would be payable if he were
the holder of a licence granted in accordance with the scheme in so far
as the scheme relates to the doing of that thing and the licensor may
recover that amount in a court of competent jurisdiction from the
person as a debt due to the licensor.

Effect of order of Tribunal in relation to licences

159. (1) Where an order made on a reference under this Part with
respect to a licence scheme is for the time being in force and a person,
in a case to which the scheme as confirmed or varied by the order
applies, does anything that, apart from this subsection, would be an
infringement of copyright but would not be such an infringement if he
were the holder of a licence granted in accordance with the scheme, as
confirmed or varied by the order, in so far as the scheme relates to
cases to which the order applies, that person shall, if he has complied
with the relevant requirements, be in the like position, in any proceed-
ings for infringement of that copyright, as if he had at the material
time been the holder of such a licence.

(2) For the purposes of the last preceding subsection, the relevant

requirements are:

(a)” that, at all material times, the person concerned has compiied
with the conditions that, in accordance with the licence
scheme as confirmed or varied by the order, would be ap-
plicable to a licence in respect of the case concerned; and

(b) where, in accordance with the scheme as so confirmed or
varied, any charges are payable in respect of such a
licence—that, at the material time, he had paid those charges
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to the licensor operating the scheme. or, if at that time the
amount pavable could not be ascertained. he had given an
undertaking in writing to the licensor to pay the charges when
ascertained.

(3) A person who does anything in relation to which subsection (1)
applies is iiable to pay to the licensor operating the licence scheme
concerned the amount of any charges that wouid be payable if he were
the holder of a licence granted in accordance with the scheme, as
confirmed or varied by the order, in so far as the scheme relates to the
doing of that thing and the licensor may recover that amount in a
court of competent jurisdiction from the person as a debt due (o the
licensor.

(4) Where the Tribunal has made an order on an application
under subsection 157 (1), (2) or (3) specifving charges, if any, and
conditions, in relation to the applicant, in respect of the matters
specified in the order, then if:

(a) the applicant has complied with the conditions specified in the

order; and

(b) in a case where the order specifies any charges—he has paid

those charges to the licensor or, if the amount payable could
not be ascertained, has given to the licensor an undertaking in
writing to pay the charges when ascertained;

the applicant shall be in the like position, in any proceedings for
infringement of copyright reiating to any of those matters, as if he had
at all material times been the holder of a licence granted by the owner
of the copyright concerned on the conditions, and subject to payment
of the charges (if any), specified in the order.

(5) Where the Tribunal has made an order on an application
under subsection 157 (4) specifying charges (if any) and conditions, in
relation to the persons, or to persons included in the classes of
persons, specified in the order, in respect of matters specified in the
order, then, if:

(a) any such person has complied with the conditions specified in

the order; and

(b) in the case where the order specifies any charges—the person

has paid those charges to the licensor or, if the amount
payable could not be ascertained, has given to the licensor an
undertaking in writing to pay the charges when ascertained;

that person shall be in the like position, in any proceedings for
infringement of copyright relating to any of those matters, as if he had
at all material times been the holder of a licence granted by the owner
of the copyright concerned on the conditions, and subject to payment
of the charges (if any), specified in the order.
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{6) Where a person in relation to whom an order referred to in
subsection (4) or subsecuon (5) applies does. tn relation to any of the
matters specified in that order, anything that, apart from that sub-
section, wouid be an infringement of copvright but would not be such
an infringement if he were the holder of a licence in respect of the
doing of that thing granted by the owner of the copyright concerned
on the conditions and subject to payment of the charges (if anv)
specified in the order, that person 1s liable to pay to the owner of the
copyright the amount of anv charges that would be payable if he were
the holder of such a licence and the owner of the copyright may
recover that amount in a court of competent jurisdiction from the
person as a debt due to the owner of the copyright.

Interim orders

160. Where an application or reference is made to the Tribunal
under this Act, the Tribunal may make an interim order having effect
until the final decision of the Tribunal on the appiication or reference.

Reference of questions of law to Federal Court of Australia

161. (1) The Tribunal may, of its own motion or at the request of
a party, refer a question of law arising in proceedings before it for
determination by the Federal Court of Australia.

(2) A question shall not be referred to the Federal Court of
Australia by virtue of the last preceding subsection in pursuance of a
request made after the date on which the Tribunal gave its decision in
the proceedings unless the request is made before the expiration of
such period as is prescribed.

(3) If the Tribunal, after giving its decision in any proceedings,
refuses a request to refer a question to the Federal Court of Australia,
the party by whom the request was made may, within such period as is
prescribed. apply to the Federal Court of Australia for an order
directing the Tribunal to refer the question to the Federal Court of
Australia.

(4) Where a reference is made to the Federal Court of Australia
under this section with respect to any proceedings before the Tribunal,
and where an appiication is made under the last preceding subsection
with respect to any such proceedings, every party to the proceedings
before the Tribunal is entitled to appear and to be heard.

(5) ~ Where, after the Tribunal has given its decision in anv
proceedings, the Tribunai refers to the Federal Court of Austraiia
under this section a question of law that arose in the course of the
proceedings, and the Federal Court of Australia decides that the
question was erroneously determined by the Tribunal:
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{a) the Tribunai shall reconsider the matter in dispute and, if it
considers it necessarv to do so for the purpose of giving effect
to the dectsion of the Federal Court of Austraiia, shall give to
the parties to the proceedings a rurther opportunity of present-
ing their cases: and

(b) if it appears to the Tribunal to be appropriate. and in confor-
mity with the decision of the Federai Court of Australia, to do
so. the Tribunal shall make such order revoking or modifying
anv order previously made by it in the proceedings, or, in the
case of proceedings under section |57 wnere the Tribunai
refused to make an order, shall make such order under that
section. as the Tribunal considers to be appropriate.

(6) A reference of a question by the Tribunai to the Federal Court
of Australia under this section shall be bv wav of stating a case for the
opinion of the Federal Court of Australia.

(7) Jurisdiction is conferred on the Federal Court of Australia to
hear and determine a question of law referred to it under this section.

(8) For the purposes of this section. a question of law does not
include a question whether there is sufficient evidence to justify a
finding of fact by the Tribunal.

(9) This section does not apply in reiation to an inquiry by the
Tribunal under section 148.

Agreements or awards not affected

162. Nothing in this Part affects the operation of any agreement or
of any award made by an arbitrator, whether the agreement or award
was made before, or is made after, the commencement of this Act.

Division 4—Procedure and Evidence

Proceedings to be in public except in special circumstances

163. (1) Subject to this section, the hearing of proceedings before
the Tribunal shail be in pubilic.

(2) Where the Tribunal is satisfied that it is desirable to do so by
reason of the confidenual nature of any evidence or matter or for any
other reason, the Tribunal may:

(a) direct that a hearing or part of a hearing shall take place in

private and give directions as to the persons who may be
present; or
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(b) give direcuons prohibiting or restricting the publication of
evidence given before the Tribunai (whether in public or in
private) or of matters contained 1n documents produced to the

Tribunail.

Application may be made to Tribunal by the agent of the copyright
owner

163A. (1) An owner of copyright mav make an application to the
Tribunai unaer this Act by his agent.

(2) Two or more owners of copyright may jointly make a singie
application to the Tribunal by the same agent against the same person
or body.

Procedure

164. In proceedings before the Tribunal:

(a) the procedure of the Tribunal is, subject to this Act and the
regulations, within the discretion of the Tribunal;

(b) the Tribunal is not bound by the rules of evidence; and

(c) the proceedings shail be conducted with as little formality, and
with as much expedition, as the requirements of this Act and a
proper consideration of the matters before the Tribunal per-
mit.

Mistakes or errors in orders of the Tribunal

165. The Tribunal may correct, in any order of the Tribunal, a
cierical mistake or an error arising from an accidental slip or omission.

Reguiations as to procedure

166. (1) The regulations may make provision for or in relation to
the procedure in connexion with the making of references and appiica-
tions to the Tribunal and the regulation of proceedings before the
Tribunal and may prescribe the fees payable in respect of those
references and applications and the fees and expenses of witnesses in
those proceedings.

(2) The regulations may include provision:

(a) for requiring notice of an intended inquiry by the Tribunal
under section 148 or an intended reference to the Tribunal
under section 154, section 155 or section 156 to be advertised
in accordance with the regulations;
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(b) for reaquiring notice of an intended applicauon to the Federai
Court of Australia under subsection 161 (3) to be given to the
Tribunal and to the other parties to the proceedings, and for
limiting the time within which any such notice is to be given:

(c) for suspending, or authorizing or requiring the Tribunal to
suspend, the operation of orders of the Tribunal in cases
where, after giving its decision, the Tribunal refers a question
of law to the Federai Court of Austraha:

(d) for modifying, in relation to orders of the Tribunai the opera-
tion of which is suspended. the operation of any provisions ot
this Part as to the effect of orders made under this Part;

{e) for the publication of notices, or the doing of any other things,
to ensure that persons affected by the suspension of an order
of the Tribunal will be informed of its suspension; and

(f) for regulating or prescribing any other matters incidental to or
consequential upon any request, application, order or decision
under section 161.

Power to take evidence on oath

167. (1) The Tribunal may take evidence on oath or affirmation,
and for that purpose a member may administer an oath or affirmation.

(2) A member may summon a person to appear before the
Tribunal to give evidence and to produce such documents and articles
(if any) as are referred to in the summons.

Evidence in form of written statement

168. The Tribunal may, if it thinks fit, permit a person appearing
as a witness before the Tribunal to give evidence by tendering, and
verifying by oath or affirmation, a written statement, which shall be
filed with the Secretary to the Tribunal.

Representation

169. In proceedings before the Tribunal:

(a) a party other than a body corporate or an unincorporated
body of persons mav appear in person or be represented by an
empioyee of the partv approved by the Tribunal;

(b) a party being a body corporate may be represented by a
director or other officer, or by an employee, of the party
approved by the Tribunal;

(c) a party being an unincorporated body of persons or a member
of such a body may be represented by a member, or by an
officer or empioyee, of the body approved by the Tribunal;
and
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(d) anv partv mav be represented by a barrister or solicitor of the
High Court or of the Supreme Court of a State or of a
Territory.

Division 5—Miscellaneous

Secretary and other staff

170. (1) There shall be a Secretary to the Tribunal, who shall be
appointed bv the Attornev-General.

(2) The Secretary, and any other staff necessary to assist the
Tribunal, shall be persons emploved under, or whose services are
made available in accordance with arrangements made under, the
Public Service Act 1922-1968.

Protection of members, barristers and witnesses

171. (1) A member has, in the performance of his duty as a
member, the same protection and immunity as a Justice of the High
Court.

(2) A barrister, solicitor or other person appearing before the
Tribunal on behaif of a party has the same protection and immunity as
a barrister has in appearing for a party in proceedings in the High
Court.

(3) A person summoned to appear before the Tribunal as a
witness has the same protection, and is, in addition to the penalties
provided by this Act, subject to the same liabilities, in any civil or
criminal proceedings as a witness in proceedings in the High Court.

Disobedience to summons etc.

172. (1) A person who has been summoned to appear as a witness
before the Tribunal shall not, without lawful excuse, and after tender
of reasonable expenses, fail to appear in obedience to the summons.

(2) A person who has been summoned to produce a document or
article to the Tribunal shall not, without lawful excuse, and after
tender of reasonable expenses, fail to produce the document or article.

(3) A person who appears before the Tribunal shall not, without
lawful excuse, refuse to be sworn or to make an affirmation, or to
produce documents or articles, or to answer questions, that he is
required by the Tribunal to produce or answer.

Penalty: $1,000 or imprisonment for 3 months.
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Contempt of Tribunal etc.

173. A person shall not:

(a) insult or disturb 2 member in the exercise of his powers or
functions as a member;

{b) interrupt the proceedings of the Tribunal:

(c) use insulting language towards a member;

(d) create a disturbance or take part in creating or continuing a
disturbance 1n or near a place where the Tribunal is sitting;

{e) contravene or fail to comply with a direction of the Tribunali
given under paragraph 163 (2) (b); or

(f) do anv other act or thing that would, if the Tribunal were a
court of record, constitute a contempt of that court.

Penalty: $§1.000 or imprisonment for 3 months.

Costs of proceedings

174. (1) The Tribunal may order that the costs of any proceedings
before it incurred by any party, or a part of those costs, shall be paid
by any other party and may tax or settle the amount of the costs to be
so paid, or specify the manner in which they are to be taxed.

(1A) In taxing or settling under subsection (1) the amount of the
costs, or of a part of the costs, of any proceedings before the Tribunal
incurred by a party, the Tribunal or the person or persons taxing or
settling those costs. as the case may be, shail allow so much oniy of the
amount as in the opinion of the Tribunal or the person or persons, as
the case may be, would be allowed if the proceedings were proceedings
before the Federal Court of Australia and the costs were taxed under
the Federal Court Rules.

(2) Costs directed by the Tribunal to be paid to a party may be
recovered by that party in any court of competent jurisdiction.

(2A) In any proceedings before a court under subsection (2) for
the recovery of costs directed by the Tribunal to be paid to a party, a
certificate signed by the Secretary to the Tribunal that states that the
costs have been taxed or the amount of the costs has been settled and
sets out the amount of the costs as so taxed or settled is prima facie
evidence of the matters stated in the certificate.

(3) This section does not apply in relation to an inquiry by the
Tribunal under section 148.
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Proof of orders of Tribunai

175. Without prejudice to anv other method availabie by law for
the proof of orders of the Tribunai. a document purporung (o De a
copy of sucnh an order, ana to be certiied bv the Secretarv to the
Tribunal to be a true copy ot the order, 1s. in anv proceeding, evidence

of the order.

PART VII—THE CROWN

Crown copyright in eriginal works made under direction of Crown

176. (1) Where, apart from this section, copyright wouid not
subsist in an original literary, dramatc, musical or arustic work made
by, or under the direcuon or controi of, the Commonwealth or a State.
copyright subsists in the work by virtue of this subsection.

(2) The Commonwealth or a State is, subject to this Part and to
Part X, the owner of the copyright in an original literary, dramatic,
musical or artistic work made by, or under the direction or controi of,
the Commonweaith or the State, as the case may be.

Crown copyright in original works first published in Australia under
direction of Crown

177. Subject to this Part and to Part X, the Commonwealth or a
State is the owner of the copyright in an original literary, dramatic,
musical or artistic work first published in Austraiia if first published
by, or under the direction or control of, the Commonweaith or the
State, as the case may be.

Crown copyright in recordings and films made under direction of
Crown

178. (1) Where, apart from this section, copyright would not
subsist in a sound recording or cinematograph film made by, or under
the direction or control of, the Commonwealth or a State, copyright
subsists in the recording or film by virtue of this subsection.

(2) The Commonwealth or a State is, subject to this Part and to
Part X, the owner of the copyright in a sound recording or cinemato-
graph film made by, or under the direction or controi of, the Com-
monweaith or the State, as the case may be.
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Provisions relating to ownership of copyright may be modified by
agreement

179. The last three preceding sections have effect subject to anv
agreement made by, or on behaif of, the Commonweaith or a State
with the author of the work or with the maker of the sound recording
or cinematograph film, as the case may be. by which it is agreed that
the copyright in the work, recording or film is to vest in the author or
maker, or in another person specified in the agreement.

Duration of Crown copyright in original works

180. (1) Copyright in a literary, dramatic or musical work of
which the Commonwealth or a State is the owner, or would, but for an
agreement to which the last preceding section applies, be the owner:

(a) where the work is unpubiished —continues to subsist so long as

the work remains unpublished; and

(b) where the work is published—subsists, or, if copyright in the

work subsisted immediately before its first publication, contin-
ues to subsist, until the expiration of 50 years after the expira-
tion of the calendar year in which the work was first
published.

(2) Subject to the next succeeding subsection, copyright in an
artistic work of which the Commonweaith or a State is the owner, or
woulid, but for an agreement to which the last preceding section
applies, be the owner, continues to subsist until the expiration of 50
years after the expiration of the calendar year in which the work was
made. :

(3) Copyright in an engraving or photograph of which the Com-
monwealth or a State is the owner, or would, but for an agreement to
which the last preceding section applies, be the owner, continues to
subsist until the expiration of S0 vears after the expiration of the
calendar year in which the engraving or photograph is first published.

Duration of Crown copyright in recordings and films

181. Copyright in a sound recording or cinematograph film of
which the Commonweaith or a State is the owner, or would, but for
the operation of an agreement to which section 179 applies, be the
owner, subsists until the expiration of 50 years after the expiration of
the calendar year in which the recording or fiim-is first published.



IP/N/1/AUS/1/Add. 1

Page 176

Copyrignt Act 1968 163
s. 182

Appiication of Parts III and IV to copyright subsisting by virtue of this
Part

182. (1) Part [Il (other than the provisions of that Part relating to
the subsistence, duration or ownership of copyright) applies in relation
to copvright subsisting bv virtue of this Part in a literary, dramatc.
musical or artistic work in like manner as it applies in relation 10
copyright subsisting in sucn a work by virtue of that Part.

{2) Part IV (other than the provisions of that Part relating to the
subsistence, duration or ownersnhip of copyright) applies in relaton to
copyrignt subsisting by virtue of this Part in a sound recording or
cinematograph film in like manner as it applies in relation to copyright
subsisting in such a recording or film by virtue of that Part.

Copyright in statutory instruments and judgments etc.

182A. (1) The copyright. including any prerogative right or
privilege of the Crown in the nature of copyright, in a prescribed work
is not infringed by the making, by reprographic reproduction, of one
copy of the whole or of a part of that work by or on behalf of a person
and for a particular purpose.

(2) Subsection (1) does not apply to the making, by reprographic
reproduction, of a copy of the whole or a part of the work, where a
charge i1s made for making and supplying that copy, unless the amount
of the charge does not exceed the cost of making and supplying that
copy.

(3) In subsection (1), “a prescribed work” means:

(a) an Act or State Act, an enactment of the legislature of a
Territory or an instrument (including an Ordinance or a rule,
regulation or by-law) made under an Act, a State Act or such
an enactment;

(b) a judgment, order or award of a Federal court or of a court of
a State or Territory;

(c) a judgment, order or award of a Tribunai (not being a court)
established by or under an Act or other enactment of the
Commonweaith, a State or a Territory;

(d) reasons for a decision of a court referred to in paragraph (b),
or of a Tribunal referred to in paragraph (c), given by the
court or by the Tribunal; or

(e) reasons given by a Justice, Judge or other member of a court
referred to in paragraph (b), or of a member of a Tribunai
referred to in paragraph (c), for a decision given by him either
as the sole member, or as one of the members, of the court or
Tribunal.
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Use of copyright material for the services of the Crown

183. (1) The copyright in a hiterary. dramatic, musicai or arustic
work or a published edition of such a work, or in a sound recording,
cinematograpn film, television broadcast or sound broadcast, IS not
infringed by the Commonweaith or a State. or by a person authorized
in writing by the Commonweaith or a State, doing any acts comprised
in the copvright if the acts are done ror the services of the Common-

weaijth or State.

(2} Where the Government of the Commonweaith has made an
agreement or arrangement with the Government of some other country
for the suppiv to that country of goods required for the defence of that
country:

(a) the doing of anv act in connexion with the suppiy of those

g00ds In pursuance of the agreement or arrangement; and

(b) the sale to anv person of such of those goods as are not

required for the purposes of the agreement or arrangement;

shall, for the purposes of the last preceding subsection, be each
deemed to be for the services of the Commonwealth.

(3) Authority mav be given under subsection (1) before or after
the acts in respect of which the authority is given have been done, and
may be given to a person notwithstanding that he has a licence granted
by, or binding on, the owner of the copyright to do the acts.

(4) Where an act comprised in a copvright has been done under
subsection (1), the Commonwealth or State shall, as soon as possible,
unless it appears to the Commonweaith or State that it wouid be
contrary to the public interest to do so, inform the owner of the
copyright, as prescribed, of the doing of the act and shall furnish him
with such information as to the doing of the act as he from time to
time reasonably requires.

(5) Where an act comprised in a copyright has been done under
subsection (1), the terms for the doing of the act are such terms as are,
whether before or after the act is done, agreed between the Common-
wealth or the State and the owner of the copyright or, in defauit of
agreement, as are fixed by the Copyright Tribunal.

(6) An agreement or licence (whether made or granted before or
after the commencement of this Act) fixing the terms upon which a
person other than the Commonwealith or a State may do acts com-
prised in a copyright is inoperative with respect to the doing of those
acts, after the commencement of this Act. under subsection (1), unless
the agreement or licence has been approved by the Attorney-General
of the Commonwealth or the Attorney-General of the State.
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(7)  Where an article 1> soid and the sale 1s not. by virtue of
subsecuon (1), an infringement of a copyright, the purchaser of the
article. and a person claiming througn him. is enutled to deal with the
articie as if the Commonweaith cr State were the owner of that
copyrignt.

{8) An act done under supsecuon (1) does not constitute publica-
tion of a work or other supiect-matter and shall not be taken into

. account in the application of anv provision of this Act relating to the

duration of anv copvright.

{9) Where an excliusive licence i1s in force in relation (0 anv
copyrignt. the preceding subsections of this section have effect as if any
reference in those subsections to the owner of the copyright were a
reference to the exclusive licensee.

(11) The copving of the whoie or a part of a work or other
subject-matter for the educationai purposes of an educationai institu-
tion of, or under the controi of, the Commonweaith, a State or the
Northern Territory shall, for the purposes of this section, be deemed
not to be an act done for the services of the Commonweaith, that State
or the Northern Territory.

PART VIII—EXTENSION OR RESTRICTION OF OPERATION OF
ACT

Application of Act to countries other than Australia

184. (1) Subject to this section, the regulations may make
provision applying anv of the provisions of this Act (other than those
of Part XIA) specified in the regulations, in relation to a country
(other than Australia) so specified, in any one or more of the following
ways:

(a) so that the provisions apply in reiation to literary, dramatic,
musical or artistic works or editions first published. or sound
recordings or cinematograph films made or first published, in
that countrv in like manner as those provisions apply in
relation to literary, dramatic, musical or artstic works or
editions first published, or sound recordings or cinematograph
films made or first published, in Australia; ’

(b) so that the provisions apply in relation to artistic works that
aré buildings situated in that country or are attached to, or
form part of, buildings situated in that country in like manner
as those provisions apply in relation to artistic works that are
buildings situated in Australia or are attached to, or form part
of, buridings situated in Australia;
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so that the provisions appiv in reiation to persons who. at a
material time, are citizens or nationals of that country in iike
manner as those provisions appiy in reiation to persons who,
at such a time, are Australian citizens;

su that the provisions appiy in relation to persons who. at a
material ume, are resident in that country in like manner as
those provisions appiy in relauon to persons who, at such a
time, are resident in Austraiia:

so that the provisions apply in relation to bodies incorporated
under the law of that country in like manner as those provi-
sions apply in relation to bodies incorporated under a law of
the Commonwealth or of a State;

so that the provisions apply in relation to television broadcasts
and sound broadcasts made from places in that country by
persons entitted under the law of that country to make such
broadcasts in like manner as those provisions apply in relation
to television broadcasts and sound broadcasts made from
places in Australia by the Australian Broadcasting Corpora-
tion, by the Special Broadcasting Service Corporation, by a
holder of a licence or permit granted under the Broadcasting
Act 1942 or by a person prescribed for the purposes of
subparagraph 91 (a) (iii) or 91 (¢) (iii).

Reguiations applying a provision of this Act in relation to a

country other than Australia in accordance with the last preceding
subsection:

(a)

(b)

(3

may appiy the provision without exception or modification or
subject to such exceptions or modifications as are specified in
the reguiations; and

may apply the provision either generally or in relation to such
classes of works or other subject-matter, or other classes of
cases, as are specified in the regulations.

Reguiations applying any of the provisions of this Act in

relation to a country, not being a country that is a party to a
Convention relating to copyright to which Austraiia is also a party,
shall not be made uniess the Governor-General is satisfied that, in
respect of the class of works or other subject-matter to which those
provisions relate, provision has been or will be made under the law of
that country by virtue of which adequate protection s or will be given
to owners of copyright under this Act.
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(4) Where:

{a) the identitv of the author of an unpublished work is unknown
but there are reasonable grounds for believing that the author
of the work was, at the time when, or for a substanual part of
the pertod during which. the work was made, a ciuzen or
nationai of a country other than Australia;

{b) under the law or that country, 4 person is authorized (0
represent the author. or to protect and enforce the rights of
the author, in relauon 10 that work; and

{c) provision is maue bv the reguiauons applying any of the
provisions of this Act in relation to works made by citizens or
nationals of that country:

that person shall, for the purposes of those provisions as so applying,
be treated as if he were the author of the work.

Denial of copyright to citizens of countries not giving adequate
protection to Australian works -

185. (1) If it appears to the Governor-General that the law of a
country does not give adequate protection to Australian works, or does
not give adequate protection in relation to a class or classes of such
works {whether the lack of protection reiates to the nature of the work
or the nationality, citizenship or country of residence of its author, or
all of those matters), the regulations may make provision in relation to
that country in accordance with the next succeeding subsection.

(2) Regulations made for the purposes of this section may provide,
either generally or in such classes of cases as are specified in the
regulations, that copyright under this Act does not subsist in works
first published after a date specified in the regulations (which may be a
date before the commencement of the regulations or before the com-
mencement of this Act) if, at the time of the first publication of those
works, the authors of the works were or are:

(a) citizens or nationais of a country specified in the regulations,

not being at that ume persons resident in Australia; or

(b) in the case of works being sound recordings or cinematograph

films—bodies incorporated under the law of a country speci-
fied in the regulations.

(3) In making reguiations for the purposes of this section, the
Governor-General shall have regard to the nature and extent of the
lack of protection for Australian works by reason of which the regula-
tions are made.

(4) In this section:
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*Australian work™ means a work the author of which was, at the ume
when the work was mage. a quaified person for the purposes of the
relevant provision of this Act
“author” | in reiation 1o a sound recording Or & cinematograpn fiim.
means the maker o1 the recording or 1im:
“the relevant provision of this Act” means:
(4) n relavon o < lierary, dramatic, musical  or  arustic
work —section 32 and
(by in relation 10 a sound recording or a cinematograph film— Part
IV:
“work” means a literarv. dramatic. musical or arustic work. a sound
recording or 4 cinematograph film.

Appiication of Act to international organizations

186. (1) Where it appears to the Governor-General that 1t is
desirable that this Act should apply in relation to an organization:
(4) of which 2 or more countries, or the Governments of 2 or
more countries, are mempers; or
(b) that is constituted bv persons representing 2 or more countries.
or represenung the Governments of 2 or more countries:

the regulations may deciare that organization to be an international
orgamization to which this Act applies.

(2) An international organization to which this Act applies that
otherwise does not have, or at some material time otherwise did not
have. the legal capacities of a bodv corporate has, and shall be deemed
at all material umes to have had. the legal capacities of a body
corporate for the purpose of holding, dealing with and enforcing
copyright and for the purposes of all legal proceedings reiating to
copyright.

Original works made or first published by international organizations

187. (1) Where an original literary, dramatic, musical or artistic
work i1s made by, or under the direction or control of, an international
organization o which this Act appiies in such circumstances that
copyrignt would not, apart from this subsection, subsist in the work:

(a) copyright subsists in the work:

{b) that copvright subsists so fong as the work remains

unpublished; and

(c) the organization 1s, subject to Part X, the owner of that

copyright.
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(2) VWhere an origingl (lerarv. Jramatic, MusiCil or 4arustic work 1s
tirst pubiished by, or under the direction or control of, an interna-
tionai organization to wnich this Act appiies 1n such circumstances that
copvright would not. apart from this subsection, subsist 1n the work
immediately after the (irst pubhication of the work:

id) copvright subsists in the work. oro of copyvight in the work

subsisted nmmediately dbetore 11§ first publication, continues 0
SUDSISt In the work:

D) that copvrignt subsists unui the expiration ot 30 vears atter the
expiration of the calendar vedr in which the work was first
published: and

(¢) the orgamizauon 1s, subject to Part X. the owner ol that
copyright.

(3) Parc [lI, other than the provisions ot that Part relating o the
suDsistence, durauon or ownersnip of copvright, appiles in relation to
convright subsisting by virtue of this secuon 1n like manner as it
applies 1n relation to copvright subsisting by virtue of that Part.

Subject-matter, other than original works, made or first published by
international organizations

188. (1) Where a sound recording or a cinematograph film is
made bv, or under the direction or control of, an international or-
ganization to whnich this Act applies in such circumstances that copy-
right wouid not, apart tfrom this subsection, subsist in the recording or
rm:

{a) copyright subsists 1n the recording or fiim:

(b) that copyright subsists so long as the recording or film remains

unpublished: and

(c) the organization is, subject to Part X, the owner of that

copyright.

(2) Where a sound recording or a cinematograph film is first
published by, or under the direcuon or control of. an international
organization to which this Act apphies in such circumstances that
copvright would not. apart from this subsection, subsist in the recora-
ing or film immediately after the first publication of the recording or
film:

(a) copyright subsists in the recording or film, or, if copyright in
the’ recording or film subsisted immediately before 1its first
publication, continues to subsist in the recording or film;

(b) that copyright subsists unui the expiration of 50 years after the
expiration of the calendar vear in which the recording or film
was first published; and
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(c) the organmizaton s, subject to Part X. the owner of that
copvright.

(3) Where an edition of a lhterary, dramatic, musical or arustic
work or of 2 or more literarv, dramatic, musical or artistic works.
other than an edition that reproduces a previous edition of the same
work or works, 1s published by, or under the direction or control of.
an international organization to which this Act appiies in such cir-
cumstances that copvyright wouid not, apart tfrom this subsection, sub-
sist in the edition immediately after the first publication of the edition:

(a) copyright subsists in the edition:

(b) that copyright subsists untl the expiration of 25 years after the
expiration of the calendar vear in which the edition was first
published; and

(c) the organization is, subject to Part X, the owner of that
copyright.

(4) Part IV, other than the provisions of that Part relating to the
subsistence, duration or ownership of copyright, applies in reiation to
copyright subsisting by virtue of this section in like manner as it
applies in relation to copyright subsisting by virtue of that Part.

PART IX—FALSE ATTRIBUTION OF AUTHORSHIP

Interpretation

189. In this Part, “name” includes initials or a monogram.

Duty not to attribute falsely the authorship of a work

190. (1) A person (in this subsection referred to as “the
offender” ) is, by virtue of this section, under a duty to the author of a
work not to:

(a) insert or affix another person’s name in or on the work, or in
or on a reproduction of the work, in such a way as to imply
that the other person is the author of the work;

(b) publish, sell or let for hire, by way of trade offer or expose for
sale or hire, or by way of trade exhibit in public, the work with
another person’s name so inserted or affixed, if the offender
knows that the other person is not the author of the work;

(c) do any of the acts mentioned in the last preceding paragraph
in relation to, or distribute, reproductions of the work, being
reproductions in or on which another person’s name has been
so inserted or affixed, if the offender knows that the other
person is not the author of the work; or



IP/N/1/AUS/1/Add.1

Page 184

Cooyrignht Act 1968 171
s. 191

(d) perform in pupiic or broadcast the work as betng a work of
wnich another person is the author. i1 the offenuer knows that
the other person is not the author or the work.

(2) The last preceaing subsection applies where. contrary (o the
fact. a work 1s represented as being an adaptation of the work of
another person in ltke manner as it appiies wnere a work is repre-

sented as being the work of another person.

{3) After the death of the author of a work. a person is. by virtue
of this secuon. under & autv to the legal personai representative ot the
author not 1o do t1n retation 10. or (o a reproduction of, the work or an
adaptation of the work anv act that, but for the death ot the author,
the person would, by reason of either of the last (wo preceding
subsections. have been under a duty to the author not to do.

(4) In this section. “*work” means a work in whnich copvright
subsists.

Duty not to attribute falsely the authorship of altered work

191. Where a work 1n which copyright subsists has been altered bv
a person other than the author of the work. a person is. by virtue of
this sectuion, under a duty to the author of the work not to:

(a) publish, sell or let for hire, or by wav of trade offer or expose
for sale or hire. the work as so altered, as being the unaitered
work of the author; or

(b) publish, sell or let for hire, or by wav of trade offer or expose
for sale or hire, a reproduction of the work as so altered, as
being a reproduction of the unaltered work of the author;

if, to his knowiedge, it is not the unaitered work or a reproduction of
the unaltered work, as the case may be, of the author.

Duty not to attribute faisely the authorship of reproduction of artistic
work

192. A person is, by virtue of this section, under a dutv 1o the

author of an arusuc work in which copyright subsists not to:

(a) publish, sell or let for hire, by way of trade offer or expose for
sale or hire, or by way of trade exhibit in public. a reproduc-
tion of the work, as being a reproduction made by the author
of the work; or

(b) distribute reproductions of the work as being reproductions
made by the author of the work;

where the reproduction was, or the reproductions were. to his knowl-
edge, not made by the author.
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Breach of duty not committed if act done outside Ausiraiia or done
with permission

193. The doing of an act bv 4 person is not 4 oreach of 4 duty
owed by that person to anotner person by virtue Of this Part it the act
was done outstde Australia or was done with the permission, whether
express or implied, cr that other person.

Action for breach of duty

194. (1) Where a person commuits 4 breach ot 4 guty owed by him
10 another person by virtue of this Part. the bredcn i3 not an ottence
against this Part but the otner person may bring an action in respect of
the breach.

(2) Subject to secuon 203, the refief that a court may grant in an
action under the last preceding subsection inciudes an injunction
(subject to such terms. If any, as the court thinks fit) and damages.

(3) Where, in respect of an act done in relauon 10, or to a
reproduction of, a work or an adaptation of a work after the death of
the author of the work, damages are recovered under this section by
the legal personal representative of the author, those damages devolve
as if they formed part of the estate of the author ana as if the right of
action in respect of the doing of that act had subsisted. and had been
vested in the author, immediateiv before his deatn.

Saving of other rights and remedies

195. (1) Subject to this section, this Part does not affect anv rignt
of acuon or other remedy, whether civil or criminal. in proceedings
instituted otherwise than by virtue of this Part.

(2) Any damages recovered in proceedings instituted by virtue of
this Part shall be taken 1nto account in assessing damages in proceed-
ings instituted otherwise than bv virtue of this Part and arising out of
the same operation or transacton.

(3) Anv damages recovered In proceedings insttuted otherwise
than by wvirtue of this Part shall be taken into account in assessing
damages in proceedings instituted bv virtue of this Part and arising out
of the same operation or transaction.

Jurisdiction of Federal Court of Australia

195AA. Jurisdiction 1s conferred on the Federal Court of Austraiia
with respect to actions under section 194,
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Interpretation

195A. (1) in tnas Port tother than subsecuon Z03H 139). ~officer in

charge” means:

fd) 10 Treiatcn Lo aronives —ihe person holding, or pertorming the
duties o1, the >rice o posiuon n the service ol the body
administering ne arennes the duties ot which involve tnn
person Nuving direct responsibiiity tor the maintenunce ot and
the provision of services in relalion to. the collection compris-
Ing (he arcames:

(b) in reiauion to a centrai records authority —the person hotding,
or performing tne duties of. the office in the service of the
body administering the authoritv the duties of which involve
that person having direct responsibility for the maintenance of,
and the provision of services In relation to. the records depos-
ited with the authority: und

(¢) in refauon to a librarv—the officer holding, or performing the
duties of. the orfice or position in the service of the body
admimstering the library the duties of which involve thut
person naving direct responsibility for the maintenance of, and
the provision of services in relation to, the coliecuion compris-
ing the librarv.

(2) In this Part, a reference to the prescribed retention period after
the making of a copy of the whoie or a part of a work, an eligible item
or another subject-matter that was made in reliance on section 49, 50,
STA. or 110B shall be read as a reference to such period as is declared
by the reguiattons to be the prescribed retenuon period for the
purposes of this Part.

(3) A reference 1n this Part to an educational institution, to an
insutution assisting handicapped readers or to an institution assisting
intellectualiv handicapped persons includes a reterence to an institu-
tion that has at anv ume been an educational institution. an institution
assisting handicapped readers or an institution assisting intellectually
handicapped persons. as the case mav be.

(4) A reference in this Part 1o an insttution includes a reference
to a school of nursing, an undertaking within a hospital, a teacher
education centre and an undertahing within a3 body administering an
educational insutution.

(5) In this Part:
(a) a reterence to an eligible item is a reference to:

(1) a published literary, dramatic. musical or artisuc
wOork:
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(11) 4 published sound recording or cinematograph film:
or
{iil) a sound broadcast or television broadcast:

(b) a reference 10 a copv of un eligible item being u literarv.
dramatic or musical work s a reference to unv of the follow-
ing:

(1) a reproducuon in a material form:
(1) an adaptauon:
{1i1) a reproduction in g material form ot an adaptauon. of
the work:

(c) a reference to a copv of an eligible item being an artistic work
is a reference to a reproduction in a material form of the
work:

(d) a reference to a copy of an eligible item being a sound
recording or a cinematograph film is a reference to a copy of
the sound recording or cinematograph film: and

(e) a reference to a copy of an eligible item being a television
broadcast or a sound broadcast is a reference 10 a copy of a
cinematograph film of the broadcast or to 4 record embodying
a sound recording of the broadcast.

Review of certain decisions

195B. (1) For the purposes of this section, the following decisions
are reviewable decisions:

(a) a decision of the Attornev-General refusing to make a declara-
tion in respect of a body or institution under subsection 10A
(1), 135P (1), 135ZZB (1) or 35ZZE<H7— o exieq |

(b) a decision of the Attorney-General revoking a declaration
made in respect of a body or institution under subsecuon 10A
(1), 135P (1), 135ZZB (1) or 135Z2Z - H+— " rcperied |

(c) a decision of the Comptroller-General of Customs not to’grant
permission under subsection 135 (6).

(2) Where the Attorney-General makes a reviewable decision
referred to in paragraph (1) (a) or (b), the Attorney-General shaii
cause 10 be sent to the body or institution concerned a written notice
containing:

(a) the terms of the decision;

(b) a statement to the effect that, subject to the Administrative
Appeals Tribunal Act 1975, application may be made to the
Administrative Appeals Tribunai for review of the decision;
and
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(c) except where suosection 2§ (4) of that Act appiles—a state-
ment 1o the ertect that the podv or iasutution mav request a
statement under sectton 28 of that AcL

(3 Where the omptrotler-General of Customs makes o
reviewable decision referred (o 1n paragraph (1) (¢}, the Comptrolier-
General shall cause 10 e sent to the owner or importer whose
interests are atffected by ine decision a notice containing:

{a) the terms of the Jdecision:

(b) a statement to the effect that where no appeal under sub-
section 135 (6} has been made to the Minister for Industry,
Technology and Commerce against the decision, the owner or
importer mayv, sudlect to the Admunistrative Appeais Tribunal
Act 1975, appiv 0 the Adminmistrative Appeals Tribunal for
review of the decision: and

(c) except where subsection 28 (4) of that Act applies—a state-
ment to the effect that the owner or importer may request a
statement under section 28 of that Act.

(4) Faiiure to include in a notice under subsection (2) or (3) a
statement of the kind reterred to in paragraph (2) (b) or (c) or (3) (b)
or (c), as the case requires. does not affect the validity of the decision
to which the notice relates.

(5) Subject to subsection (6), appiication may be made to the
Administrative Appeals Tribunal for review or a reviewable decision.

(6) Applicaion mav not be made to the Administrative Appeals
Tribunal for review of a reviewable decision referred to 1n paragraph
(1) (c) if a person has appeaied to the Minister for Industry, Technol-
ogy and Commerce against the decision under subsection 135 (6).

(7) Where an application 1s made to the Administrative Appeals
Tribunal for review of a reviewable decision referred to in paragraph
(1) (c), a person is not entitled to appeal to the Minister for Industry,
Technology and Commerce against that decision under subsection 135

(6).
(8) In this section:

“decision” has the same meaning as in the Administrative Appeals
Tribunal Act 1975.

Assignments and licences in respect of copyright

196. (1) Copyright 1s personal property and, subject to this
section, is transmissible by assignment, by will and by devolution by
operauon of law.
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(2)  An assignment of copyright mav be imited in any way,

inciuding any one or more of the following ways:

(a) so as to applv to one or more of the classes of acts that, by
virtue of this Act. the owner of the copyrignt has the exciusive
right to do uincluding a class of acts that is not separately
specitied in this Act as being comprised in the copyright but
falls within a class of acts that is so spectfied);

{(b) s0 as to appiv to a place tn or part of Austraia;

{(c) so as to appiv (o part of the period for wnich the copyright 1s
10 subsist.

(3) An assignment of copyright (whether total or partial) does not
have effect unless it is in writing signed by or on behalf of the assignor.

(4) A licence granted in respect of a copyright by the owner of the
copyright binds every successor in titie to the interest in the copyright
of the grantor of the licence to the same extent as the licence was
binding on the grantor.

Prospective ownership of copyright

197. (1) Where, by an agreement made in relation to a future
copyright and signed bv or on behalf of the person who would, apart
from this section. be the owner of the copyright on its coming into
existence, that person purports to assign the future copyright (wholly
or parually) to another person (in this subsection referred to as ‘‘the
assignee” ), then if, on the coming into existence of the copyright, the
assignee or a person claiming under him wouid, apart from this
subsection, be enutied as against all other persons to have the copy-
right vested in him (wholly or partially, as the case may be), the
copyright, on its coming into existence, vests in the assignee or his
successor in title by force of this subsection.

(2) Where, at the time when a copyright comes into existence, the
person who, if he were then living, would be entitled to the copyright
i1s dead, the copyright devolves as if it had subsisted immediately
before his death and he had then been the owner of the copyright.

(3) A licence granted in respect of a future copyright by the
prospective owner of the copyright binds every successor in title to the
prospective interest in the copyright of the grantor of the licence to the
same extent as the licence was binding on the grantor.

Copyright to pass under will with unpublished work

198. Where under a bequest, whether specific or general, a person
1s entitled, beneficially or otherwise, to the manuscript of a literary,
dramatic or musical work, or to an artistic work, and the work was not
published before the death of the testator, the bequest shall, uniess a
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contrary intention appears in the testalor 3 wiil. be read das including
the copvright in the work in so far as the testator was the owner of the
copyright immediateiv perore his death.

Reception of broadcasts

199. (1) Where the nciusion in a television broddeist or sound
broadcast of a reading or recitation ol an extract from a4 pubhished
literary or dramatic work. or from an adaptation of such a work, doces
not constitute an infringement of the copvrignt i the work, 4 person
who, by the recepuon of the broadcast. causes the work o1 adaptatuon
to be performed 1n public does not. by doing so, intringe the copyright
in the work.

(2) A person who, by the recepuon of a television broadcast or
sound broadcast, causes a sound recording to be heard in public does
not, by doing so. infringe the copyright, if anyv, in that recording under
Part IV.

(3) A person who, by the reception of an authorized television
broadcast. causes a cinematograph film to be seen or heard in pubiic
shall be treated, in any proceedings for infringement of the copyright,
if any, in the film under Part IV, as if he had been the holder ot 4
licence granted by the owner of that copyright 10 cause the film to be
seen or heard in public by the reception of the broadcast.

(4) A person who, by the receptuion of an authorized television
broadcast or sound broadcast, causes a literary, dramatic or musical
work or an adaptation of such a work, an artistic work or a ctnemato-
graph film to be transmitted to subscribers to a diffusion service shall
be treated, in any proceedings for infringement of the copyright, if any,
in the work or film, as if he had been the hoider of a licence granted
by the owner of that copyright to cause the work, adaptation or film to
be transmitted by him to subscribers to that service by the reception of
the broadcast.

(5) If, in the circumstances mentioned in either of the last two
preceding subsections, the person causing the cinematograph film to be
seen or heard, or the work, adaptation or cinematograph film to be
transmitted, as the case mav be, infringed the copyright concerned by
reason that the broadcast was not an authorized broadcast, proceedings
shail not be brought against that person under this Act in respect of
his infringement of that copyright but the infringement shall be taken
into account in assessing damages in any proceedings against the
maker of the broadcast in respect of that copyright, in so far as that
copyright was infringed by the making of the broadcast.
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(6) [or the purposes ot this secuon. a broadeast, m refation to «
work, an adaptauon of g work or a cinematograph film, is an au-
thorized broadcast 1. but only 1f, 1t 1s muade by, or with the licence of,
the owner of the comvright in the work or film.

(7) A cterence m this sectton 1o a broadcast shall:

(a) in the case of a4 television broadcast—be read as a reference 10
such a broadcast made bv the Australian Broadcasting Cor-
poration, by the Special Broadcasting Service Corporation. by
any person with the use of facilities provided bv the Special
Broadcasting Service Corporation. by the holder of a hcence
or permit granted under the Broadcasting Act 1942 or by a
person prescribed for the purposes of subparagraph 91 (a)
(im); and

(b) in the case of a sound broadcast—be reud as a reference (o
such a broadcast made by the Australian Broadcasung Cor-
poration, bv the Special Broadcasting Service Corporation, by
any person with the use of facilites provided by the Special
Broadcasting Service Corporation, by the holder of a licence
or permit granted under the Broadcasting Act 1942 or bv a
person prescribed for the purposes of subparagraph 91 (c) (iii).

Use of works and broadcasts for educational purposes

200. (1) The copyright in a literarv, dramatic, musical or arustic
work is not infringed by reason onlv that the work is reproduced or, in
the case of a literarv, dramatic or musical work, an adaptation of the
work is made or reproduced:

(a) in the course of educational instruction, where the work is
reproduced or the adaptation is made or reproduced by a
teacher or student otherwise than by the use of an appliance
adapted for the production of multiple copies or an appliance
capable of producing a copy or copies by a process of
reprographic reproduction; or

(b) as part of the questions to be answered in an examination, or
in an answer 10 such a question.

(2) The making of a record of a sound broadcast, being a
broadcast that was intended to be used for educational purposes, does
not constitute an infringement of copyright in a work or sound
recording included in the broadcast if:

(a) the record is made by, or on behalf of, the person or authority
in charge of a place of education that is not conducted for
profit; and

(b) the record is not used except in the course of instruction at
that place.
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{2A}  The muaning of 4 record of a4 >ound broadcast s not an
infringement of copvright in the broadcast if the record i1s made bv, or
on behaif of, the podv admimistering an educational insutution and 1s
not used except jor the ecducational purposes of that institution or
another educationdi mnstitution,

whether the maning of an arucie constituted an infringement of Copy -
right, subsections 1 1), {2) and (2A) shall be disregarded.

(3) For the purposes of secuons 38 and 103, determining

(4)  For the purposes of any provision of this Act relaung (o
imported articies. 1n determining whether the making ol an arucle
made outside Austraiia would, 1f the articie had been made in Austra-
lia by the importer of the article. have consututed an infringement of
copyright, subsecuons (1), (2) and (2A) shall be disregarded.

Use of broadcasts by institutions assisting intellectuaily handicapped
persons

200AA. The making of a record of a sound broadcast is not an
infringement of copvright in the broadcast if the record i1s made by, or
on behalf of, the bodv administering an tnsutunion assisting intellectu-
allv handicapped persons and is used onlv tor the purpose of the
provision of that assistance by that institution.

Delivery of library material to the National Library

201. (1) The publisher of any library material that is published in
Australia and in which copyright subsists under this Act shall, within
one month after the publication, cause a copy of the material to be
delivered at his own expense to the National Librarv.

Penalty: $100.

(2) The copy of any library material delivered to the National
Library in accordance with this section shall be a copy of the whole
material (including anv illustrations), be finished and coloured, and
bound, sewed, stitched or otherwise fastened together. in the same
manner as the best copies of that material are published and be on the
best paper on which that material is printed.

(3) When anv hibrary material 1s delivered to the National Library
in accordance with this section, the National Librarian shall cause a
written receipt for the matertal to be given to the publisher of the
material.

(4) This section is not intended to exclude or limit the operation

of any law of a State or Territory (whether made before or after the
commencement of this Act) that makes provision for or in relation to
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the delivery 10 & specitied public or otner library in or of the State or
Territorv of copies of library material published in the State or

Territory.

(5) In this secuon:

“illustrations™ includes drawings, engravings and photographs;
“library material” means a book, periodical. newspaper, pamphlet.
sheet of letter-press, sheet of music, map, plan, chart or table. being a
literary, dramatic. musical or arusuc work or an edition of such a
work, but does not inciude g second or later edition of anv material
unless that edinon contains additions or aiterations in the letter-press
or in the illustratons.

Groundless threats of legal proceedings

202. (1) Where a person, by means of circulars, advertisements or
otherwise, threatens a person with an acuon or proceeding in respect
of an infringement of copyright, then. whether the person making the
threats is or 1s not the owner of the copyright or an exciusive licensee,
a person aggrieved may bring an action against the first-mentioned
person and mav obtain a declaration to the effect that the threats are
unjustifiable, and an injuncuon against the continuance of the threats,
and may recover such damages (if any) as he has sustained, unless the
first-menuoned person satisfies the court that the acts in respect of
which the action or proceeding was threatened constituted, or, if done,
would constitute, an infringement of copyright.

(2) The mere notification of the existence of a copyright does not
constitute a threat of an action or proceeding within the meaning of
this section.

(3) Nothing in this section renders a barrister or solicitor of the
High Court, or of the Supreme Court of a State or Territory, liable to
an action under this section in respect of an act done by him in his
professional capacity on behalf of a client.

(4) The defendant in an action under this section may apply, by
way of counterclaim, for relief to which he would be entitled in a
separate action in respect of an infringement by the plaintiff of the
copyright to which the threats relate and, in any such case, the
provisions of this Act with respect to an action for infringement of a
copyright are, mutatis mutandis, applicable in relation to the action.

(5) A reference in this section to an action in respect of an
infringement of copyright shall be read as including a reference to an
action in respect of the conversion or detention of an infringing copy
or of a plate used or intended to be used for making infringing copies.
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Limitation on power oi courts to grant reiiefl in proceedings under this
Act

203. Notning in this Act authorizes a Stateé court or a court of 2
Territory to grant reitel by way of injuncuon or account of profits if
that court wouid not. apart trom this Act. have power to grant such
reliet.

Retention of declarations in relation to copies made by libraries,
archives or institutions

203A. (1) Mhere. at anv ume before the expiration of tne
prescribed retention period after the making of a copy of the whole or
a part of a work or other subject-matter in reliance on section 49, 30.
SIA or 110B bv an authorized officer of a hbrary or archives, a
relevant declaratuon 1n relation to the making of the copy 1s not
retained in the records of the library or archives:

{a) the bodv administering the library or archives concerned; and

(b) the officer in charge of the library or archives concerned;
are each guiltv of an offence punishable, upon conviction, by a fine
not exceeding $500.

t4) A bodv or person is not hable t¢c be convicted twice of an

offence against subsection (1) with respect to the retention of the same
declaration.

(5) Itis a defence to a prosecution of the body administering, or of
the officer in charge of, a library or archives for an offence against

“subsection (1) in relation to the retention of a declaration if the

bodv or person prosecuted (in this subsection referred to as the *“defen-
dant” ) sausfies the court that:
(a) in the case of a prosecution of the officer in charge of a library
or archives—the declaration relates to the making of a copy of
the whole or a part of a work, a sound recording or a
cinematograph film before the day on which the defendant
became the officer in charge of the library or archives and was
not in the possession of the body administering the library or
archives at that day; or
(b) in anv case—the defendant took all reasonable precautions,
and exercised due diligence, to ensure the retention of the
declaration in the records of the library or archives, as the
case requires.

Arrangement of declarations and records

203D. (1) Where the declarations that relate to the making of
copies of the whole or parts of works or other subject-matter by an
authorized officer of a library or archives in reliance on any of the
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following sections, namely, sections 49, 50, 21A and 110B, and that are
retained in the records of the bodv aamunistering the librarv or
archives are not arranged in chronological order according to the dates
on which the declarations were made:
. (a) the bodv administering the iibrary or archives, as the case mayv
be: and
(b) the officer in charge of the library or archives, as the case may
be:
are each guiitv of an offence punishable, upon conviction, by a fine
not exceeding $500.

(5) It is a defence to a prosecution of a body or person for an
offence against subsection (1) if the body or person satisfies the court
that the body or person took all reasonable precautions, and exercised
due diligence, to ensure that the declarations were arranged as men-
tioned in that subsection.

Inspection of records and declarations retained by libraries, archives or
institutions

203E. (1) The owner of the copyright in a work, sound recording
or cinematograph film, or the agent of such an owner:
(a) may notify the officer in charge of a library or archives, in
writing, that he wishes to inspect:

(1) all the relevant declarations retained in the records of
the library or archives that reiate to the making, in
reliance on section 49, 50, 51A or 110B, of copies of
works or parts of works or of copies of other subject-
matter; or

(i1) such of those declarations as relate to the making, in
reliance on section 49, 50, 51A or 110B, of copies of
works or parts of works or of copies of other subject-
matter and were made during a period specified in
the notice;

on a day specified in the notice, being an ordinary working
day of the library, archives or institution not less than 7 days
after the date of the giving of the notice; and

(b) may, if the notice related to the making of copies of works or
parts of works or of copies of other subject-matter in reliance
on’section SIA or 110B, state in the notice that he also wishes
to inspect, on the day so specified, the collection of the library
or archives.

(4) Where a person gives notice, under subsection (1), to the
officer in charge of a library or archives that he wishes to inspect
certain declarations on a particular day, that person may, during the
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ordinary working hours of the library or archtves, on that day, but not
earlier than 10 a.m. or later than 3 p.m., inspect the declarauons to
which the notice relates and, where the nouce relates also to the
inspection of the coilection of the iibrary or archives, mav also during
those hours on that dav inspect that coilecuon. and, tor that purpose.
mav enter the premises of the librarv or archives.

{6) Where a person wno attends al the premises of a library o
archives for the purpose of exercising the powers conferred on him by
subsection (4) is not provided with all reasonable tacilities and assis-
tance for the effective exercise of those powers:

(a) the body administering the library or archives. as the case mav

be: and

(b) the officer in charge of the library or archives, as the case may

be;
are each guilty of an offence punishable, upon convicuion, by a fine
not exceeding $500.

(8) The officer in charge of a library or archives shall not be
convicted of an offence against subsection (6) if the officer adduces
evidence that he or she believed., on reasonable grounds. that the
person who attended the premises of the library or archives, as the
case may be, as mentioned in that subsection, was provided with all
reasonable facilities and assistance for the effective exercise of the
powers conferred by subsection (4) and that evidence is not rebutied

.by the prosecution.

(9) The body administering a library or archives shali not be
convicted of an offence against subsection (6) if the body adduces
evidence that it took all reasonable precautions, and exercised due
diligence, to ensure that the person who attended the premises of the
library or archives, as the case may be, as mentioned in that sub-
section, was provided with all reasonable facilities and assistance for
the effective exercise of the powers conferred by subsection (4) and
that evidence is not rebutted by the prosecution.

(10) A person who, either directly or indirectly, except for the

purpose of:

(a) informing the owner of the copyright in a work or other
subject-matter that a copy (inciuding a microform copy) has
been made of the work or other subject-matter;

(b) enforcing a right that a person has under this Act in connec-
tion with a work or other subject-matter in which copyright
subsists; or

(c) ensuring compliance with a provision of Division 5 of Part Il
or with a provision of this Part;
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makes a record ot, or divuiges or communicates (0 a person, informa-
tion in relation to which subsection (l1) applies in relation to the
first-mentioned person is guilty of an offence punishable, upon convic-
tion, by a fine not exceeding 3$500.

(11) This subsection applies in relation to information in relation
to a person if, and only if:
(a) the information was acquired by the person in the course of an
inspection conducted by the person under subsection (4); or
(b) the information was divuiged or communicated to the person
by another person and this subsection applies in relation to the
information in relation to the other person.

Additional offences in relation to the making and retention of records
and declarations

203F. (1) A person shall not, under section 49, 50, 51A, or 110B
make a declaration that the person knows, or ought reasonably to
know, is false or misieading in a material particular.

Penalty:
(a) in a case where the person knows that the declaration is false
or misleading in a material particular—$500; or

(b) in any other case— $250.

(2) A person shail not wilfully dispose of or destroy, or cause to be
disposed of or destroved, any relevant declaration in relation to the
making of a copy of the whoie or a part of a work or other subject-
matter in reliance on section 49, 50, S1A or 110B, being a declaration
in respect of which the prescribed retention period has not expired, if
the person knows, or ought reasonably to know, that the prescribed
retention period in respect of the declaration has not expired.

Penalty:
(a) in a case where the person knows that the prescribed retention
period in respect of the declaration has not expired—$500; or

(b) in any other case—$250.

Notation of certain copies etc.

203H. (1) In proceedings against a person or body for infringe-
ment of copyright in a work in connection with the making, by or on
behalf of an institution, of a copy of the work, or of a part of the work,
the person. or body Is not entitled to rely on section 49, 50 or 51A as
justification for the making of the copy uniess, at or about the time the
copy was made, there was made on the copy a notation stating that the
copy was made on behalf of that institution and specifying the date on
which the copy was made.
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(2) In proceedings against a person or bodv for infringement of
copyright in a sound recording or a cinematograph film in connection
with the making, bv or on behaif of an institution, of a copy of the

. sound recording or cinematograph film, the person or body is not

entitied to reiy on section 110B as jusufication tor the making of the
copy uniess, at or about the time the copy was made, there was made
on, or attached to, the copv a notation stating that the copy was made
on behalf of that insutution and specitving the date on which the copy
was made.

(4) A person who:
(a) makes a copy of a work, or of a part of a work, a notation of
the kind referred to in subsection (1); or
(aa) makes on, or attaches to, a copy of a sound recording or a
cinematograph film a notation of the kind referred to in
subsection (2);

being a notation that contains a statement that the person knows, or
ought reasonably to know, is false or misleading in a material particu-
lar, is guilty of an offence, punishable, upon conviction, by a fine not
exceeding:
(¢) in a case where the person knows that the statement is false or
misleading in a material particular—3$500; or

(d) in any other case—$250.

(5) For the purposes of subsections (1) and (2):
(a) where a copy of a work, a sound recording or a cinematograph
film, or of a part of a work:
(i) is made, or caused to be made, by an authorized
officer-of a library; or
(i) is made by or on behalf of the officer in charge of a
library;

being a library of an institution, the copy shall be deemed to
have been made on behalf of the institution;
(b) where a copy of a work, a sound recording or a cinematograph
film, or of a part of a work:
(i) is made, or caused to be made, by an authorized
officer of a iibrary; or
(ii) is made by or on behalf of the officer in charge of a
library;
being a library that is not a library of an institution:
(iii)) the copy shall be deemed to have been made on

behalf of the person or body administering the
library; and
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(iv) those subsections apply as if a reference in those
subsections to an institution included a reference to

that person or body;
(c) where a copy of a work. a sound recording or a cinematograph
film, or of a part of a work:
(i) is made, or caused to be made, by an authorized
officer of archives; or
(i) is made by or on behalf of the officer in charge of
archives;

then:

(iii) the copy shall be deemed to have been made on
behalf of the person or body administering the ar-
chives; and

(iv) those subsections apply as if a reference in those
subsections to an institution included a reference to
that person or body;

(d) where a copy, or a record embodying a sound recording, of a
work, or of a part of a work, is made by or on behaif of the
body administering an institution, the copy or record, as the
case may be, shall be deemed to have been made on behalf of
the tnstitution; and

(e) where a copy of a sound recording or a cinematograph film is
made by or on behaif of the body administering an institution,
the copy shall be deemed to have been made on behalf of the
institution.

(6) The production, in any proceedings:
(a) for infringement of copyright in a work; or
(c) for a contravention of a provision of this Act;

of a copy of a work, or of a part of a work, bearing a notation or mark
of the kind referred to in subsection (1), 135K (1), 135ZY (1), 135ZQ
(4) or 135ZT (4) is prima facie evidence of the matters stated in the
notation or mark.

(7) For the purposes of subsection (6), where a copy of a work or
a part of a work, bears a notation or mark of a kind referred to in
subsection (1), 135K (1), 135ZX (1), 135ZQ (4) or 135ZT (4) the
notation or mark shall, uniess the contrary is proved, be deemed to
have been made on the copy at or about the time the copy was made.

(9A) The production, in any proceedings:

(a) for infringement of copyright in a sound recording, a cine-
matograph film or an eligible item; or

(c) for a contravention of this Act;
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of a copy of a sound recording or a cinematograph film bearing, or to
which there is attached. a notation or mark of the kind referred to in
subsection (2), 135K (1), 135ZX (1), 135ZQ (4) or 135ZT (4), is prima
facie evidence of the matters stated in the notation or mark.

(9B) For the purposes of subsection (9A}), where a copy of a sound
recording or a cinematograph film bears, or where there is attached to
such a copy, a notation or mark of the kind referred to in subsection
(2), 135K (1), 135ZX (1), 135ZQ (4) or 135ZT (4), the notation or
mark shall, uniess the contrary is proved, be deemed to have been
made on or attached to the copy at or about the ume the copy was

made.

(10) In this section, *copy” , in relation to a work, or a part of a
work, includes a microform copy, a Braille version, a large-print
version, or a photographic version, of the work, or of the part of the

work.

PART XI—-TRANSITIONAL
Division 1—Preliminary

Interpretation

204. (1) In this Part, the expression “photograph” has, in iieu of
the meaning given to that expression by section 10, the meaning given
by the next succeeding subsection.

(2) For the purposes of any provision of this Part that provides
that an expression is to have the meaning given to that expression by
this section or that refers to an expression as defined by this section:
“collective work” means:

(a) an encyclopaedia, dictionary, year book or similar work;

(b) a newspaper, review, magazine or similar periodical; or

(c) a work written in distinct parts by different authors, or in

which works or parts of works of different authors are incor-
porated;
‘“deliver” | in relation to a lecture, includes deliver by means of a
mechanical instrument;
“dramatic work” includes a piece for recitation, a choreographic work
or entertainment in dumb show the scenic arrangement or acting form
of which is fixed in writing or otherwise, and a cinematograph produc-
tion where the arrangement, the acting form or the combination of
incidents represented gives the work an original character;
“lecture” includes an address, speech and sermon;
“literary work” includes a map, chart, plan, table and compilation;
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“perform” , in relation to a dramatic work as defined by this section
or a musical work, means make an acoustic representation of the work
or a visual representation of a dramatic action in the work, and
inciudes make such a representation bv means of a mechanical instru-
ment;

“photograph” includes photo-iithograph and a work produced by a
process similar to photographv.

References to making of works, recordings and films

205. For the purposes of any reference in this Part to works,
sound recordings or cinematograph films made before the commence-
ment of this Act, a work, sound recording or cinematograph film the
making of which extended over a period shall be deemed not to have
been made before the commencement of this Act unless the making of
it was completed before the commencement of this Act.

References in other laws or instruments to copyright

206. (1) Without prejudice to the operation of the succeeding

sections of this Part:

(a) a reference in any other law of the Commonweaith or in any
contract, agreement or other instrument to a provision of the
Copyright Act, 1911 shall be read as a reference, or as inciud-
ing a reference, to the corresponding provision of this Act;

(b) a reference in any other law of the Commonwealth or in any
contract, agreement or other instrument to copyright or to
works in which copyright subsists shall, if apart from this Act
it would be read as a reference to copyright under the Copy-
right Act, 1911 or to works in which copyright subsisted under
that Act, be read as a reference, or as including a reference, to
copyright under this Act or to works or any other subject-
matter in which copyright subsists under this Act, as the case
may be; and

(c) a reference in any other law of the Commonwealth or in any
contract, agreement or other instrument to the grant of an
interest in copyright by licence shall be read, in relation to
copyright under this Act, as a reference to the grant of a
licence in respect of that copyright.

(2) This section has effect unless the contrary intention appears in
the other law of the Commonwealth or in the contract, agreement or
other instrument, as the case may be.
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(3) In this section, *“'aw of the Commonwealth” means:

(a) an Act;

(b) an instrument {including reguiations or rules) having effect bv
virtue of an Act:

(c) an Ordinance of & Terntorv and any other iaw in force in a
Terrutory;

(d) an instrument (inciuding reguiatons or rules) having effect bv
virtue of such an Ordinance or law; and

(e) an instrument having effect by virtue of any sucn regulations
or rules as are menuoned in paragraph (b) or paragraph (d).

Application

207. Except in so far as this Part otherwise expressly provides, this
Act applies in relation to things existing at the commencement of this
Act in like manner as it applies in relation to things coming into
existence arter the commencement of this Act.

Authorship of photographs

208. A reference in this Act to the author of a photograph shall, in
relation to a photograph taken before the commencement of this Act,
be read as a reference to the person who, at the time when the
photograph was taken, was the owner of the material on which the
photograph was taken.

Publication

209. (1) For the purposes of the application of subsection 29 (5)
in determining whether a publication that took piace before the
commencement of this Act was the first publication, the reference in
that subsection to a period of not more than 30 days shall be read as a
reference to a period of not more than 14 days.

(2) For the purposes of the application of subsection 29 (7) in

relation to an act done before the commencement of this Act:

(a) a reference in that subsection to copyright includes a reference
to copyright under the Copyright Act 1905 and to copyright
under the Copyright Act, 1911; and

(b) a reference in that subsection to the licence of the owner of
copyright shall:

(i) in relation to copyright under the Copyright Act
1905—be read as a reference to the privity of the
owner; and

(ii) in relation to copyright under the Copyright Act,
1911—be read as a reference to the consent or ac-
quiescence of the owner.
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Division 2—0riginal Works

Expired copyright not to revive

210. (1) Notwithstanding anything in Part Ill, copyright does not
subsist by virtue of that Part in a work first published before the
commencement of this Act uniess copyright subsisted in the work
under the Copyright Act. 1911 immediately before the commencement

of this Act.

(2) The last preceding subsection does not apply in relation to a
work to which Division 5 appiies.

Original works in which copyright subsists

211. (1) Subsection 32 (1) applies to works made before the
commencement of this Act as if each reference in that subsection to a
qualified person included a reference to a British subject and to a
person domiciled in any part of the Queen’s dominions to which the
Copyright Act, 1911 extended.

(2) Subsection 32 (2) applies to works first published before the
commencement of this Act as if paragraphs (d) and (e) of that
subsection were omitted.

(3) Subsection 32 (2) applies to works that are first published after
the commencement of this Act and the author of which died before
the commencement of the Nationality and Citizenship Act 1948 as if
the reference in paragraph 32 (2) (e) to a qualified person included a
reference to a person who would have been an Australian citizen if
that Act had been in force immediately before his death.

(4) Subsection 32 (3) does not apply to or in relation to a building
that was constructed before the commencement of this Act.

(5) This section has effect subject to the last preceding section.

Duration of copyright in photographs

212. Subsection 33 (6) does not apply in reiation to a photograph
taken before the commencement of this Act but, subject to subsection
32 (2) as affected by the last preceding section, copyright subsisting in
such a photograph by virtue of Part Ill continues to subsist untii the
expiration of 50 years after the expiration of the calendar year in
which the photograph was taken.



IP/N/1/AUS/1/Add. 1

Page 204

Copyright Act 1968 191
s. 213

Ownership of copyright

213. (1) Subsections 35 (4) and (6) do not apply in relation to
works made before the commencement of this Act.

(2) Subsection 35 (3) does not apply in relation to a work that was
or is made in pursuance of an agreement made before the commence-

ment of this Act.

(3) Where a work is excluded from the application of subsection
35 (4), (5) or (6) by reason of either of the last two preceding
subsections, subsection 35 (2) has effect in relation to the work subject
to the succeeding subsections of this section.

(4) The operation-of any of the next three succeeding subsections
in relation to a particular work may be excluded or modified by

agreement.

(5) Where, in the case of a work being a photograph, portrait or

engraving:

(a) a person made, for vaiuable consideration, an agreement with
another person for the taking of the photograph, the painting
or drawing of the portrait or the making of the engraving by
the other person: and

(b) the work was made in pursuance of the agreement;

the first-mentoned pe:rson is the owner of any copyright subsisting in
the work by virtue of Part 1ll.

(6) Where the work was made by the author in pursuance of the
terms of his employment by another person under a contract of service
or apprenticeship, that other person is the owner of any copyright
subsisting in the work by virtue of Part lll.

(7) Where the work is a literary, dramatic or artistic work that was
made by the author in pursuance of the terms of his employment by
the proprietor of a newspaper, magazine or similar periodical under a
contract of service or apprenticeship and was so made for the purpose
of publication in a newspaper, magazine or similar periodical, the
author is entitled to restrain the publication of the work otherwise
than in a newspaper, magazine or similar periodical.

(8) In the last three preceding subsections, expressions that are
defined by section 204 have the meanings respectively given to those
expressions by that section and do not have the meanings, if any,
respectively given to those expressions by Part II.
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Infringement by importation. saie and other dealings

214. For the purposes of sections 37 and 38, the fact that. to the
knowiedge of a person, the making of an article constituted, or, in the
case of an imported article, would, if the article had been made in
Australia by the importer of the article, have constituted, an infringe-
ment of copyright under the Copyright Act. 1911 has the like effect as
if, to the knowledge of that person, the making of the articie had
constituted, or would. if the article had been made in Australia by the
importer, have constituted, as the case may be, an infringement of

copyright under this Act.

Recording of musical works

215. (1) Where a record of a work has, before the commencement
of this Act, been made by, or with the consent or acquiescence of, the
owner of the copyright in the work under the Copyright Act, 1911,
Division 6 of Part 11l has the like effect as if the record had been made
in Australia for the purpose of retail sale and had been so made by, or
with the licence of, the person who is entitled, by virtue of this Act, to
authorize the making in Australia of records of the work.

(2) Notwithstanding subsection 5 (1) of this Act, subsections 19 (2)
to (7), inclusive, of the Copyright Act, 1911 as in force immediately
before the commencement of this Act continue to apply in relation to
records made before the commmencement of this Act and, subject to
those subsections, any regulations made for the purposes of those
subsections and in force immediately before the commencement of this
Act continue to apply in relation to those records.

Publication of artistic works

216. Section 68 does not apply in reiation to a painting, drawing,
engraving, photograph or cinematograph film made before the date of
commencement of this Act, but the copyright in an artistic work is not
infringed by the publication of a painting, drawing, engraving, photo-
graph or cinematograph film made before that date if, by virtue of
section 65 or section 66, the making of the painting, drawing, engrav-
ing, photograph or film would not have constituted an infringement of
the copyright under this Act if this Act had been in operation at the

time when it was made.



IP/N/1/AUS/1/Add.1

Page 206

Cepyrignt Act 1968 193

Reconstruction of buildings

217. The reference in subsection 73 (2) to construction of a
building by, or with the licence of, the owner of the copyright in
architectural drawings or pians shall be read as inciuding a reference
to construction by, or with the licence of, the person who, at the ume
of the construction. was the owner of the copyright in the drawings or
plans under the law relating to copyright that was in force at that time
in the State or Territorv in which the buiiding was constructed.

Industrial designs

218. (1) Division 8 of Part Ill does not apply to artistic works
made before the commencement of this Act.

(2) Copyright does not subsist by virtue of this Act in an artistic
work made before the commencement of this Act which, at the time
when the work was made, constituted a design capable of being
registered under the Designs Act 1906. or under that Act as amended
and in force at that time, and was used, or intended to be used, as a
model or pattern to be mulitiplied by an industrial process.

Reproduction of work upon payment of royaities

219. (1) The copyright in a literary, dramatic, musical or artstic
work that has been published before the commencement of this Act is
not infringed by the reproduction of the work for sale if:

(a) the reproduction takes place at a time after the expiration of
twenty-five years, or, in the case of a work in which copyright
subsisted at the commencement of the Copyright Act, 1911,
after the expiration of thirty years, after the date of the death
of the author; and

(b) the person reproducing the work establishes:

(i) that, before the commencement of this Act, he gave
the notice in writing of his intention to reproduce the
work that was prescribed for the purposes of the
proviso to section 3 of the Copyright Act, 1911; and

(ii) that he has paid, in the manner that was prescribed
for the purposes of that proviso, or is prescribed for
the purposes of this section, as the case may be, to, or
for the benefit of, the owner of the copyright royalties
in respect of all copies of the work sold by him
calculated at the rate of ten per centum of the price
at which he published the reproduction.
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(2) The regulations may make provision for or in relation to the
manner in which, and the times at which, payment of royaities is to be
made for the purposes of subparagraph (ii) of paragraph (b) of the last
preceding subsection and may include provision requiring payment in
advance, or otherwise securing the payment of the royalties.

(3) Regulations 38 to 42, inclusive, of the Copyright Regulations as
in force under the Copyright Act 1912-1966 immediately before the
commencement of this Act continue in force for the purposes of this
section as if they had been made under this Act, but may be amended
or repealed by regulations made under this Act.

(4) A reference in paragraph (1) (a) to a time after the expiration
of a specified number of years from the date of the death of the author
of a work shall, in the case of a work of joint authorship, be read as a
reference to a time after:

(a) the expiration of the same number of years from the date of

the death of the author who died first; or

(b) the date of the death of the author who died last;

whichever is the later.

(5) Where a literary, dramatic or musical work, or an engraving, in
which copyright subsisted at the date of the death of the author or, in
the case of a work of joint authorship, at or immediately before the
date of the death of the author who died last:

(a) had not been published;

(b) in the case of a dramatic or musical work—had not been

performed in public; and

(c) in the case of a lecture—had not been delivered in public;

before that date, subsection (1) applies as if the author had died on the
date on which:

(d) in the case of a literary work (other than a lecture} or an
engraving—the work was first published;

(e) in the case of a dramatic or musical work —the work was first
published or first performed in public, whichever first hap-
pened; or

(f) in the case of a lecture—the lecture was first published or first
delivered in public, whichever first happened.

(6) In this section, expressions that are defined by section 204 have
the meanings respectively given to those expressions by that section
and do not have the meanings, if any, respectively given to those
expressions by Part Il.
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Division 3—Subject-Matter other than Works

Sound recordings

220. (1) Subsection 89 (1) applies in relation to sound recordings
made before the commencement of this Act as if the reference in that
subsection to a qualified person included a reference to a British
subject and to a person domiciled in any part of the Queen’s
dominions to which the Copyright Act, 1911 extended.

(2) Subsection 89 (2) does not apply in relation to a sound
recording made before the commencement of this Act.

(3) Section 93 does not apply in relation to a sound recording
made before the commencement of this Act but copyright subsisting in
such a recording by virtue of subsection (1) or subsection (3) of
section 89 continues to subsist until the expiration of 50 years after the
expiration of the calendar year in which the recording was made.

Cinematograph films

221. Copyright does not subsist by virtue of section 90 in a
cinematograph film made before the commencement of this Act.

Application of Act to dramatic works and photographs comprised in
cinematograph films

222. (1) Where a cinematograph film made before the commence-
ment of this Act was an original dramatic work as defined by section
204, this Act (other than this subsection) has effect in relation to the
film as if the film had been an original dramatic work as defined by
section 10 and the person who was the author of the work for the
purposes of the Copyright Act, 1911 shall be deemed to be the author
of the work for the purposes of this Act as having effect by virtue of
this subsection.

(2) This Act has effect in relation to photographs forming part of a

cinematograph film made before the commencement of this Act in like
manner as it has effect in relation to photographs not forming part of a

cinematograph film.

Television broadcasts and sound broadcasts

223, Copyright does not subsist by virtue of section 91 in:
(a) a television broadcast or a sound broadcast made before the
commencement of this Act; or
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(b) a television broadcast or a sound broadcast made after the
commencement of this Act that is a repettion of a television
broadcast or a sound broadcast made betore the commence-
ment of this Act.

Published editions of works

224. Copyright does not subsist by virtue of section 92 in a
published edition of a work or works where the first publication of the
edition took place before the commencement of this Act.

Infringement by importation, sale and other dealings

225. For the purposes of sections 102 and 103. the fact that, to the
knowledge of a person, the making of an article constituted, or, in the
case of an imported article, would, if the arucle had been made in
Australia by the importer of the articie, have constituted, an infringe-
ment of copyright under the Copyright Act, 1911 has the like effect as
if, to the knowiedge of that person, the making of the article had
constituted, or would, if the article had been made in Austraiia by the
importer, have constituted, as the case may be, an infringement of
copyright under this Act.

Division 4—Miscellaneous

Actions for infringement

226. Section 115 does not apply to an infringement of copyright
under the Copyright Act, 1911 and does not affect any proceedings
under that Act, whether instituted before or after the commencement
of this Act.

Infringing copies

227. Section 116 of this Act does not apply in relation to an article
made, or imported into Australia, before the commencement of this
Act, but, notwithstanding subsection 5 (1) of this Act, proceedings
may, subject to the Copyright Act, 1911, be brought or continued by
virtue of section 7 of that Act in relation to such an article and may be
so brought or continued aithough the proceedings relate to the conver-
sion or detention of the article after the commencement of this Act.

Actions where copyright subject to exclusive licence

228. Division 3 of Part V does not apply in relation to a licence
granted before the commencement of this Act and does not affect any
proceedings under the Copyright Act, 1911, whether instituted before
or after the commencement of this Act.
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Offences and summary proceedings

228, For the purposes of Division 5 of Part V, the definition of
“infringing copy” in section 10 applies as if any reference in that
definition to copyright inciuded a reterence o copyright under the
Copyright Act, 1911,

Limitation of actions
230. Section 134 of this Act does not apply in relation to an

infringement of copyright under the Copyright Act, 1911 or to an
article made, or imported into Australia, before the commencement of

this Act.

Restriction of importation of printed copies of works

231. Where:

(a) before the date of commencement of this Act, a notice had
been given in respect of a work under section 10 of the
Copyright Act 1912 or of that Act as amended; and

{b) that notice had not been withdrawn, and had not otherwise
ceased to have effect, before that date; :

the notice has, during the period of six months commencing on that
date, such effect (if any) as it would have if it had been duly given in
accordance with section 135 of this Act.

References and applications to Tribunali in relation to licence schemes

232, (1) Part VI applies in relation to licence schemes formuiated
before the date of commencement of this Act in like manner as it
applies in relation to licence schemes formulated on or after that date,
but, for the purposes of the application of that Part in relation to
licence schemes formulated before that date, any reference in that Part
to copyright inciudes a reference to copyright under the Copyright
Act, 1911,

(2) Any reference in section 157 to a refusal or failure to grant or
procure the grant of a licence, or to a proposal that a licence should

be granted, does not include a reference to a refusal or failure that
occurred, or a proposal that was made, before the commencement of

this Act.

Duration‘ of Crown copyright in photographs

233. Subsection 180 (2) applies in relation to photographs taken
before the commencement of this Act as if subsection 180 (3) were

omitted.
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Duration of Crown copyright in recordings

234. Section 181 appilies in relation to sound recordings made
before the commencement of this Act as if the reference in that
section to the expiration of the calendar year in which the recording is
first published were a reference to the expiration of the calendar year
in which the recording was made.

Crown copyright in films

235. (1) Sections 178 and 181 do not apply in relation to
cinematograph films made before the commencement of this Act.

(2) Where sections 178 and 181 do not apply in relation to a

cinematograph film by reason of the last preceding subsection:

(a) if the film was an original dramatic work as defined by section
204—sections 176 and 177, and subsection 180 (1), apply in
relation to that work in accordance with subsection 222 (1);
and

(b) sections 176 and 177, and subsection 180 (2) as modified by
section 233, apply in relation to photographs forming part of
the film in like manner as they apply in relation to pho-
tographs not forming part of a cinematograph film.

Works made or published by international organizations

236. (1) Subsection 187 (1) does not apply in reiation to works
made before the commencement of this Act.

(2) Subsection 187 (2) does not apply in relation to works first
published before the commencement of this Act.

Subject-matter, other than original works, made or published by
international organizations

237. (1) Subsection 188 (1) does not apply in relation to sound
recordings or cinematograph films made before the commencement of
this Act.

(2) Subsection 188 (2) does not apply in relation to sound
recordings or cinematograph films first published before the com-
mencement of this Act.

(3) Subsection 188 (3) does not apply in relation to an edition
published before the commencement of this Act.
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False attribution of authorship of work

238. (1) It is a breach of the duty imposed on a person by section
190 if the person does. on or after the date of commencement of this
Act, any of the acts menuoned in paragraphs 190 (1) (b) and (c)
notwithstanding that the name concerned was inserted or affixed be-

fore that date.

(2) Subject to the iast preceding subsection, Part IX does not appiy
in relation to acts done before the commencement ot this Act.

(3) In this section, “name” inciudes initials or a monogram.

Assignments and licences

239. (1) Subject to this section, where copyright subsists in a work
by virtue of this Act, any document that was made, or event that
occurred, before the commencement of this Act, being a document or
event that had any operation affecting the ownership of, or creating,
transferring or terminating an interest, right or licence in respect of,
copyright in the work under the Copyright Act, 1911 or would have
had such an operation if that Act had continued in force, has the like
operation in relation to the copyright in the work under this Act.

(2) If the operation of a document to which the last preceding
subsection applies was or would have been limited to a period speci-
fied in the document, the document does not have any operation in
relation to the copyright under this Act, except in so far as that period
extends after the commencement of this Act.

(3) For the purposes of the operation of a document in accor-

dance with this section:

(a) expressions used in the document have the same respective
meanings as they had immediately before the commencement
of this Act., whether or not those expressions have different
meanings for the purposes of this Act: and

(b) subsection 197 (1) does not apply.

(4) Without prejudice to the generality of subsection (1), where the
author of a work that was made before the commencement of this Act
was the first owner of the copyright in the work:

(a) any assignment of the copyright, or any grant of an interest in
the copyright, made by the author (otherwise than by will)
dfter the commencement of the Copyright Act, 1911 and
before the commencement of this Act, being an assignment or
grant that has effect in relation to copyright in the work under
this Act by virtue of subsection (1), does not operate to vest in
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the assignee cr grantee any rights with respect to the copyright
in the work after the exptration of 25 vears after the date or
the death of the author; »

(b) on the death of the author, the reversionarv interest in the
copyright expectant on the termination of that period devolves,
notwithstanding any agreement to the contrary, on his legai
personal representative as part of his estate: and

(c) any agreement entered into by the author as to the disposition
of that reversionary interest is of no force or effect;

but nothing in this subsection shall be taken to apply to the assignment
of the copyright in a collective work or a licence to publish a work or
a part of a work as part of a collective work.

(5) In the last preceding subsection, expressions that are defined
by section 204 have the meanings respectively given to those expres-
sions by that section and do not have the meanings, if any, respectively
given to those expressions by Part {l. '

(6) The preceding subsections of this section apply in relation to
copyright under this Act in a sound recording or in a cinematograph
film in like manner as thev apply in relation to copyright in a work
but a reference in those subsections to the copyright under the Copy-
right Act, 1911 shall:
(a) in the application of those subsections in relation to a sound
recording—be read as a reference to the copyright under that
Act in records embodying the recording; and

(b) in the application of those subsections in relation to a cine-
matograph film—be read as a reference to any copyright under
that Act in the rilm (in so far as it constituted a dramatic work
for the purposes of that Act) or in photographs forming part of
the film.

Bequests

240. (1) Secuon 198 does not apply in relation to a bequest
contained in the will of a testator who died before the commencement
of this Act.

(2) Where:
(a) an author has died before the commencement of this Act;
(b) a person has acquired, under the wiil of the author, the
ownership of a manuscript of a work by the author; and
(¢) the work:
(i) has not been published:
(ii) in the case of a dramatic or musical work—has not
been performed in public; and
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{i11) in the case oOf a lecture—has not been delivered in
nublic:

the ownersnip bv that person of the manuscript is evidence that that
person is the owner of the copyright 1n the work.

(3) In the last preceding subsection, expressions that are defined
bv section 204 have the meanings respectiveiyv given to those expres-
sions bv that section and do not have the meanings, if any, respectively
given to those expressions by Part 1.

Delivery of library material to National Library

241. Section 201 does not apply in relation (o library material
published before the commencement of this Act.

Groundless threats of legal proceedings

242. Section 202 of this Act does not apply in relation to threats
made after the commencement of this Act in respect of acts that took
place before the commencement of this Act and. notwithstanding
secuon 6 of this Act, section 41A of the Copyright Act 1912-1966
continues to apply in refation to any such threats in like manner as it
conunues to apply in rejation to threats made before the commence-
ment of this Act.

Division 5— Works Made before 1 July, 1912

Interpretation

243. In this Division, *“right conferred by the Copyright Act,
1911” | in relation to a work, means a right that, by virtue of section
24 of the Copyright Act, 1911, was conferred in place of a right that
subsisted immediately before the commencement of that Act.

Application
244. This Division applies to works made before 1 July 1912.

Rights conferred by Copyright Act, 1911

245. Notwithstanding anything in Division 2, section 32 of this Act
does not apply to a work to which this Division applies unless a right
conterred. by the Copyright Act, 1911 subsisted in the work imme-
diately before the commencement of this Act.
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Performing rights

246. (1) Where the right conferred by the Copyright Act, 1911 in
relation to a dramatic or musical work to which this Division appiies
did not include the sole right to pertorm the work in public, then.
copyright, in so far as it subsists in the work by virtue of this Act, does
not inciude the performing rights in relation to the work.

(2) Where the right conferred by the Copyright Act, 1911 in
relation to a dramatic or musical work to which this Division applies
consisted oniv of the sole right to perform the work in public, then,
copyright, in so far as it subsists in the work by virtue of this Act.
consists oniy of the performing rights in relation to the work.

(3) For the purposes of this section, the performing rights, in
relation to a work. are:

(a) the exciusive right to perform the work, or an adaptation of
the work, in public;

(b) the exciusive right to broadcast the work or an adaptation of
the work; and

(c) the exclusive right to cause the work, or an adaptation of the
work, to be transmitted to subscribers to a diffusion service.

Contributions to periodicals

247. Where:

(a) a work to which this Division applies (in this section referred
to as *‘the relevant work” ) consists of an essay, article or item
forming part of, and first published in, a review, magazine or
other periodical or work of a like nature; and

(b) immediately before the commencement of this Act, a right of
publishing the relevant work in a separate form subsisted by
virtue of the note to the First Schedule to the Copyright Act,
1911;

copyright subsisting in the relevant work by virtue of this Act is subject
to that right of publishing the relevant work in a separate form.

Assignments and licences

248. (1) Without prejudice to the generality of subsection 239 (1)

of this Act, where:

(a) the author of a work to which this Division applies had, before
the commencement of the Copyright Act, 1911, made an
assignment or grant of a kind referred to in paragraph (a) of
the proviso to subsection 24 (1) of that Act (in this section
referred to as “the proviso” ); and

(b) copyright subsists in the work by virtue of this Act;
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the succeeaing subsections of this section have erfect.

(2) If. before the commencement of this Act, an event occurred or
a notice was given, being an event or notice that, in accordance with
paragraph (a) of the proviso, had anyv operation affecting the owner-
ship of the right conterred by the Copvright Act, 1911 in relation to
the work or creating, transferring or terminating an interest, right or
licence in respect of that right, that event or notice has the iike
operation in relation to the copyright in the work under this Act.

(3) Any right that, at a time after the commencement of this Act.
would, by virtue of paragraph (a) of the proviso, have been exercisable
in relation to the work or in relation to the right conferred bv the
Copyright Act, 1911, if this Act had not been enacted, is exercisable in
relation to the work or in relation to the copyright subsisting in the
work under this Act, as the case may be.

(4) If, in accordance with paragraph (a) of the proviso, the right
conferred by the Copyright Act, 1911 would have reverted to the
author or his personal representatives on the date referred to in that
paragraph, and that date occurs after the commencement of this Act,
then on that date:

(a) the copyright in the work under this Act reverts to the author

or his personal representatives, as the case may be; and

(b) any interest of any other person in that copyright that subsists

on that date by virtue of any document made before the
commencement of the Copyright Act, 1911 ceases.

PART XIA —PERFORMERS’ PROTECTION
Division 1 —Preliminary

Interpretation

248A. (1) In this Part:
‘“action” means a proceeding of a civil nature between parties and
includes a counterclaim;
“authorised” , in relation to a recording of a performance, means
made with the authority of the performer;
‘“cinematograph film” inciudes an article in which visual images are
embodied and which is capable of being used to show those images as
a moving picture, and a sound-track associated with those images;
‘“direct” , in relation to a sound recording or cinematograph fiim of a
performance, means made directly from the live performance;
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‘‘exempt recoraing” means:

(a)

(c)

(d)

(e)

(f)

(g)

(h)

)

an indirect sound recording or an indirect cinematograph film
of a performance, being a sound recording or film made soleiv
for the purpose of the private and domesuc use of the person
who maae 1t;
an indirect sound recording or an indirect cinematograph tilm
of a performance. being a sound recording or film made soieiy
for the purpose of use in scientific research:
an indirect sound recording or an indirect cinematograph fiim
of a performance, being a sound recording or film made by, or
on behaif of, the bodv administering an educational institution
solelv for the educational purposes of that institution or of
another educational institution;
an indirect sound recording or an indirect cinematograph film
of a performance, being a sound recording or film made by, or
on behalf of, the body administering an institution assisting
handicapped readers solely for the purpose of the provision,
whether by the institution or otherwise, of assistance to handi-
capped readers;
an indirect sound recording or an indirect cinematograph film
of a performance, being a sound recording or film made by, or
on behalf of, the body administering an institution assisting
intellectually handicapped persons solely for the purpose of
the provision, whether by the institution or otherwise, of
assistance to intellectually handicapped persons:
a direct or indirect sound recording or cinematograph film of
a performance made:

(i) for the purpose of, or associated with, the reporting

of news or current affairs; or

(ii) for the purpose of criticism or review:
a direct or indirect sound recording or cinematograph film of
a performance made solely for the purpose of a judicial
proceeding or the giving of professional advice by a legal
practitioner;
a direct sound recording or cinematograph film of a perfor-
mance made by a broadcaster who has the authority of the
pertormer to broadcast the performance, being a recording or
film made solely for the purpose of making that broadcast;
a direct or indirect sound recording or cinematograph film of
a performance made by a person who reasonably believes, due
to a fraudulent or innocent misrepresentation made to the
person, that the performer has authorised the making of the
recording or film by the person:
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(k) a copv o 4 sound recording Or cinematograph film referred
in paragrapn {a), (b), (c). (d), (e), (1) or (g), being a copv
made soleiv for a purpose referred to in any of those para-
grapns:

{m) a copy of a sound recording or cinematograpn film referred to
in paragrapn (h). being a copy made solely tor the purpose
referred to in that paragraph;

(n) a copv of a sound recording or cinematograph film referred to
In paragrapn (J), being & copy made:

i1) bv a person who believes, due to a frauduient or
innocent representation made to the person, that the
performer has authorised the making of the copy; or

{ii) solely for a purpose referred to in paragraph (a), (b),
(c), (d), (e), {f) or (g); or

(p) a copv of an authorised recording of a performance, other
than a copv of an authorised sound recording where the copy
was made for use in a sound-track but the making of the
sound recording was not authorised for the purpose of use in a
sound-track;

“indirect” | in relation to a sound recording or cinematograph film of
a performance, means made from a broadcast, or a re-broadcast, of the
performance or from a transmission of the performance to subscribers
to a diffusion service;

“performance” means:

(a) a performance (including an improvisation) of a dramatic
work. or part of such a work, including such a performance
given with the use of puppets;

(b) a pertormance (including an improvisation) of a musical work
or part of such a work;

(c) the reading, recitation or delivery of a literary work, or part of
such a work, or the recitation or delivery of an improvised
literarv work;

(d) a performance of a dance; or

(e) a performance of a circus act or a variety act or any similar
presentation or show;

being a live performance given in Australia by one or more qualified
persons, whether in the presence of an audience or otherwise;
“protection period” |, in relation to a performance, means the period
beginning on the day when the performance is given and ending at the
end of the period of 20 calendar years after the calendar year in which
the performance is given;

“qualified person” means an Australian citizen, an Australian pro-
tected person or a person resident in Australia;
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“recording” means a sound recording or cinematograph film. other
than an exempt recording;

“sound recording” inciudes an article in which sounds are embodied;
“unauthorised” | in relation to a recording ot a performance, means
made without the authority of the performer;

“unauthorised use” has the meaning given by section 248G.

(2) The following shall be taken not to be performances for the
purposes of this Part:
(a) a performance referred to in subsection 28 (1);
(b) a reading, recital or delivery of any item of news and informa-
tion:
(¢) a performance of a sporting activity; Or
(d) a participation in a performance as a member of an audience.

(3) In this Part:

(a) a reference to the doing of an act in reiation to a performance
includes a reference to the doing of that act in relation to a
substantial part of the performance;

(b) a reference to the doing of an act in relation to a performance,
or a recording of a performance, with the authority of the
performer is, in the case of 2 or more performers, a reference
to the doing of the act where each of the performers has
authorised the doing of the act;

(c) a reference to the doing of an act in relation to a performance,
or a recording of a performance, without the authority of the
performer is, in the case of 2 or more performers, a reference
to the doing of the act where at least one of the performers
has not authorised the doing of the act; and

(d) a reference to a sound-track is a reference to a sound-track
associated with visual images forming part of a cinematograph
film.

Educational purposes

248B. Without limiting the meaning of the expression “educational
purposes” in paragraph (c) of the definition of “exempt recording” in
subsection 248A (1), a sound recording or cinematograph film of a
performance shall be taken to have been made for the educational
purposes of an educationai institution if it is made:

(a) for use in connection with a particular course of instruction

provided by the institution; or
(b) for inclusion in the collection of a library of the institution.
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Exempt recordings cease to be exempt recordings in certain
circumstances

248C. (1) If anv copies of a sound recording or a cinematograph
film of a performance, being a sound recording or film that is an
exempt recording under paragraph (h) ot the definition of “exempt
recording” in subsection 248A (1), are not destroved before the end or
the period of 12 months beginning on the day on which any of those
copies is first used for broadcasting the pertormance, the sound re-
cording or film shall, at the end of that period, cease t0 be an exempt
recording.

(2) A sound recording or cinematograph film, or a copy of such a
recording or film, that is an exempt recording because it was made tfor
a purpose reterred to in paragraph (a), (b). (¢), (d), (e) or (f) or the
definition of “exempt recording” in subsection 248A (1) ceases to be
an exempt recording if it is used for any other purpose without the
authority or the performer.

Private and domestic use

248D. For the purposes of this Part. a sound recording or cine-
matograph film shall be taken not to have been made for the private
and domestic use of the person who made it if it is made for the
purpose of:

(a) selling it, letting it for hire, or by way of trade offering or

exposing it for sale or hire;

(b) distributing it, whether for the purpose of trade or otherwise;

(c) by way of trade exhibiting it in public;

(d) broadcasting the film or recording; or

(e) causing the film or recording to be seen or heard in public.

References to transmission to subscribers to a diffusion service

248E. (1) A reference in this Part to the transmission of a
performance to subscribers to a diffusion service is a reference to the
trang\ission of the performance in the course of a service of distribut-
ing broadcast or other matter (whether provided by the person operat-
ing the service or by other persons) over wires, or over other paths
provided by a material substance, to the premises of subscribers to the

service.

(2) -For the purposes of this Part, where a performance is so
transmitted:
(a) the person operating the service shall be taken to be the
person causing the performance to be so transmitted; and
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(b) no person other than the person operatng the service shall be
taken to be causing the performance to be so transmitted,
wnether or not he or she provides anyv facilities for the trans-
mission.

(3) In applving this sectuion, a service of distributing broadcast or
other matter shail be disregarded where the service is only incidentai
to a business of keeping or letting premises at which persons reside or
sleep, and is operated as part of the amenities provided exclusiveiv for
residents or inmates of the premises or for those residents or inmates
and their guests.

(4) A reference in this section to the person operating a service of
distributing broadcast or other matter is a reference to the person who,
in the agreements with subscribers to the service, undertakes to pro-
vide them with the service. whether he or she is the person who
transmits the broadcast or other matter or not.

(5) Where a service of distributing matter over wires or over other
paths provided by a material substance is only incidental to, or part of,
a service of transmitting telegraphic or telephonic communications. a
subscriber to the last-mentioned service shali be taken, for the pur-
poses of this section, to be a subscriber to the first-mentioned service.

Application
248F. (1) This Part appiies to an act done on or after the

commencement of this Part in relation to a performance given on or
after that commencement.

(2) Nothing in this Part affects any copyright subsisting in a work
that is performed or in any sound recording, cinematograph film or
broadcast of a performance, or any other right or obligation arising
otherwise than under this Part.

(3) In the application of this Part to a counterclaim, the reference
in section 248) to the defendant shall be read as a reference to the
plainuff. ' \

Division 2—Actions by performers

What constitutes unauthorised use

248G. (1) A person makes an unauthorised use of a performance
if the person, at any time during the protection period of the perfor-
mance and without the authornity of the performer: .

(a) makes a direct or indirect recording of the performance;
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broadcasts or re-droadcasts the perrormance, cither directiy
from the live nertormance or irom an unauthorised recording
of it; or

causes the live performance, or an unauthorised recording of
it. 1o be transmitted to subscribers to a diffusion service.

A person makes an unauthorised use of a performance if the

person, at any ume during the protection period of the performance
and without the authoritv of the performer:

(a)

(b)

(c)

(d)

(e)

(f)

(g)

makes a copv of a recording ot the performance that the
person knows., or ought reasonadbly to know. is an
unauthorised recording;

makes a copy of an exempt recording of the performance,
being a copy that the person knows, or ougnt reasonabdly to
know, is not itseif an exempt recording;

makes, for use in a sound-track, a copy of an authorised sound
recording of the performance and the person knows, or ought
reasonably to know, that the making of the sound recording
was not authorised for the purpose of use in that or any other
sound-track;

has in his or her possession a recording of the performance
that the person knows, or ought reasonably to know, is an
unauthorised recording;

sells, lets on hire. or by way of trade exhibits in public or
offers or exposes for sale or hire, a recording of the perfor-
mance that the person knows, or ought reasonably to know, is
an unauthorised recording;

distributes a recording of the performance for the purpose of
trade, or for anv other purpose to an extent that will affect
prejudicially the financial interests of the performer or per-
formers in the performance, being a recording that the person
knows, or ougnt reasonably to know, is an unauthorised re-
cording;

imports a recording of the performance into Australia for the
purpose of:

(i) seiling 1, letting it for hire, or by way of trade
exhibtting 1t in public or offering or exposing it for
sale or hire; or

(ii) distributing it for the purpose of trade, or for any
other purpose to an extent that will affect prejudi-
cially the financial interests of the performer or per-
formers in the performance;
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being a recording that the person knows, or ougnt reasonably
to know, is an unauthorised recording; or

(h) causes a recording of the performance to be heard or seen in
public. being a recording that the person knows. or ougnt
reasonably to know. is an unauthorised recording.

(3) A person who broadcasts or re-broadcasts an authorised
recording of a performance. or causes an authorised recording of a
performance to be transmitted to subscribers to a diffusion service,
without the authority of the performer does not, by so doing, make an
unauthorised use of the performance.

(4) This secuon appiies only to acts done in Australia.

Copying sound recordings for broadcasting

248H. (1) Despite paragraph 248G (2) (c), where the making of a
copy of a sound recording of a performance for use in a sound-track
would, but for this subsection, be an unauthorised use of the perfor-
mance under that paragraph, the making by a person of such a copy
solely for the purpose of use in a broadcast by that person is not an
unauthorised use of the performance.

(2) Subsection (1) does not apply to a copy if it is used for a
purpose other than:
(a) a broadcast by the person who made the copy; or
(b) the making of further copies by that person for the purpose of
broadcasting by that person.

(3) Subsection (1) does not apply to a copy unless all the copies
made in accordance with that subsection are:
(a) destroved; or
(b) delivered, with the consent of the Director-General of the
Austraiian Archives, to the Australian Archives:

before the end of the period of 12 months beginning on the day on
which any of those copies is first used for the purpose of a broadcast
in accordance with that subsection, or before the end of such further
period (if any) as is agreed between the maker of the copy and the
performer, or all of the performers.

(4) The Director-Generai of the Austraiian Archives shall not
consent to the delivery of a copy of a sound recording to the Austra-
lian Archives unless the Director-General has certified that the sound
recording is of an exceptional documentary character.
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Actions for unauthorised use

248J). (1) A performer may bring an action for an unauthorised
use of his or her performance.

(2) The reliet that a court may grant in an action for an
unauthorised use of a perrormance tncludes an injunction (subject to
such terms, if anv, as the court thinks fit) and damages.

(3) Where. in an action for an unauthorised use of a performance:
(a) the unauthorised use 1s estapbiished; and
(b) the court is sausfied that it is proper to do so, having regard
to:
(i) the flagrancy of the use;
(ii) anv benefit shown to have accrued to the defendant
by reason of the use; and

(iii) all other relevant matters;

the court may, in assessing damages, award such additional damages as
it considers appropriate in the circumstances.

Exercise of jurisdiction

248K. The jurisdiction of the Supreme Court of a State or
Territory in an action under section 248J shail be exercised by a single
Judge of the Court.

Appeals

248L. (1) Subject to subsection (2), a decision of a court of a State
or Territory (however constituted) in an action under section 248] is
final and conclusive.

(2) An appeal lies from a decision of a court of a State or
Territory in an action under section 248J:

(a) to the Federal Court of Australia; or

(b) by special leave of the High Court, to the High Court.

Jurisdiction of Federal Court

248M. Jurisdiction is conferred on the Federal Court of Australia
with respect to actions under section 248].

Right to bi‘ing an action not assignable

248N. The right of a performer to bring an action under section
248J is not assignable.
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Division 3— Offences

Offences invoiving unauthorised Fecording, broadcasting etc. of
performances

248P. (1) A person shail not, at any ume during the protection
period of a performance., make a direct recording of the performance
without the authority of the pertormer.

(2) A person shall not, at any time during the protection period ot
a performance, make an indirect recording of the performance without
the authority of the performer.

(3) A person shall not, at any time during the protection period of
a pertormance, broadcast or re-broadcast the perrformance, either
directly from the live performance or from an unauthorised recording
of it, without the authority of the performer.

(4) A person shall not, at any time during the protection period of
a pertformance, cause the live performance, or an unauthorised record-
ing of it, to be transmitted to subscribers to a diffusion service without
the authoritv of the performer.

(5) A person shall not, at any time during the protection period of
a performance. cause a recording of the performance to be heard or
seen in public if the person knows, or ought reasonably to know, that
the recording i1s an unauthorised recording.

{6) A person shall not, at anv time during the protection period of
a performance, have in his or her possession any plate or recording
equipment that the person knows, or ought reasonably to know, is to
be used for making an unauthorised recording of the performance or a
copy of such a recording.

(7) This section applies onlv to acts done in Australia.

(8) A person who broadcasts or re-broadcasts an authorised
recording of a performance, or causes an authorised recording of a
performance to be transmitted to subscribers to a diffusion service,
without the authority of the performer does not, by doing so, con-
travene subsection (3) or (4).

Other offences in relation to performances

248Q. (1) A person shall not, at anv time during the protection
period of a performance, make a copy of a recording of the perfor-
mance if the person knows, or ought reasonably to know, that the
recording is an unauthorised recording.
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i2) A person shali not at any ume during the protection period of
4 perrormance, make = JODV 0! in exempt recording of the perfor-
mance without the autnority of tne pertormer if the person knows, or
ougnt reasonably to anow. that the copy is not iself an exempt
recording.
t3) A person shali not, at anv Lme during the protection period of
a performance, make & copy of an authorised sound recording of the
performance without the zuthority of the pertormer if:
ta) the copy s madge for use in a4 sound-track and the person
knows. Or ougnt reasonabiv to know, that the making of the
sound recording was not authorised for the purpose of use in
that or any other sound-track; and
¢b) the making of tne copy is an unauthorised use of the perfor-
mance under supsecuon 248G (2).

(4) A person shail not, at any ume during the protection period of
a performance, have :n his or her possession a recording of the
pertormance if the person knows, or ought reasonably to know, that
the recording is an unautnorised recording.

(5) A person shall not, at anv ume during the protection period of
a perrormance:

ta) sell, let for hire. or by way of trade offer or expose for saie or
hire a recording of the performance;

(b) distribute a recording of the performance for the purpose of
trade, or for any other purpose to an extent that will affect
prejudicially the financial interests of the performer or per-
formers in the performance; or

(c) import a recording of the performance into Australia for the
purpose of:

(1) selling 1t, letung it for hire, or by way of trade
offering or exposing it for sale or hire; or

(i1) distributing it ror the purpose of trade, or for anv
other purpose to an extent that will affect prejudi-
ciallv tne financial interests of the performer or per-
formers in the performance;

if the person knows, or ought reasonably to know, that the
recording is an unauthorised recording.

(6) A person shall not, at any ume during the protection period of
a performance:
(a) by way of trade exhibit in public a recording of the perfor-
mance; or
(b) 1mport a recording of the performance into Australia for the
purpose of exhibiting the recording in public by way of trade;
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if the person knows, or ougnt reasonably 10 know, that the recording 1s
an unauthorised recording.

(7) This section applies only to acts done in Australia.

Penalties

248R. (1) A person who contravenes subsection 248P (1) or (1) is

guility of an offence punishabie on conviction by:

(a) if it is the person’s first conviction for a contravention of that
subsection and the recording to which the contravention re-
lates 1s a sound recording:

(i) if the person is a natural person—a fine not exceed-
ing $500; or

(11) if the person is a body corporate—a fine not
exceeding $2,500:;

(b) if it is the person’s first conviction for a contravention of that
subsection and the recording to which the contravention re-
lates is a cinematograph film:

(i) if the person is a natural person—a fine not exceed-
ing $1,500 or imprisonment for a term not exceeding
2 years, or both; or

(i1) if the person is a body corporate—a fine not exceed-
ing $7,500:

(c) if it is not the person’s first conviction for a contravention of
that subsection and the recording to which the contravenuon
reiates is a sound recording:

(i) if the person is a natural person—a fine not exceed-
ing $500 or imprisonment for a term not exceeding 6
months, or both; or

(it) if the person is a body corporate—a fine not exceed-
ing $5,000; or

(d) if it is not the person’s first conviction for a contravention of
that subsection and the recording to which the contravention
relates 1s a cinematograph film:

(i) if the person is a natural person—a fine not exceed-
ing $1,500 or imprisonment for a term not exceeding
S years, or both; or

(i) if the person is a body corporate—a fine not exceed-
ing $15,000.

(2) A person who contravenes subsection 248P (3), (4), (5) or (6)
is guilty of an offence punishable on conviction by:
(a) if it is the person’s first conviction for a contravention of that
subsection:
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{1) if the person 1s a natural person—a fine not exceed-
ing $1.500: or

(1) if the person is a bodyv corporate—a fine not exceed-
ing $7.500: or

{b) in anv other case:

(1) if the person is a natural person—a fine not
exceeding $1.500 or imprisonment for a term not
exceeding 6 months, or both; or

(ii) if the person is a body corporate—a4 fine not exceed-
ing $15.000.

(3) A person who contravenes subsection 248Q (1), (2), (3), (4),
(5) or (6) is guiity of an offence punishable on conviction by:

(a) if it is the person’s first conviction for a contravention of that
subsection and the recording to which the contravention re-
lates is a sound recording:

(i) if the person is a natural person—a fine not exceed-
ing $500 for each sound recording or copy to which
the offence relates; or

(ii) if the person is a body corporate—a fine not exceed-
ing $2.500 for each sound recording or copy to which
the offence relates:

(b) if it is the person’s first conviction for a contravention of that
subsection and the recording to which the contravention re-
lates is a cinematograph film:

(i) if the person is a natural person—a fine not exceed-
ing $1,500 for each cinematograph film or copy to
which the offence relates or imprisonment for a term
not exceeding 2 years, or both; or

(ii) if the person is a body corporate—a fine not exceed-
ing $7,500 for each cinematograph film or copy to
which the offence relates;

(c) if it is not the person’s first conviction for a contravention of
that subsection and the recording to which the contravention
relates is a sound recording:

(i) if the person is a natural person—a fine not exceed-
ing $500 for each sound recording or copy to which
the offence relates or imprisonment for a term not
exceeding 6 months, or both; or

(i1) if the person is a body corporate—a fine not exceed-
ing $5,000 for each sound recording or copy to which
the offence relates; or
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(d) 1f it is not the person s first conviction for a contravenuon of
that subsection ana the recording to which the contravenuon
relates is a cinematograph film:

(i) if the person is a natural person—a fine not exceed-
ing $1.500 for each cinematograph film or copy to
which the orfence relates or imprisonment for a term
not exceeding 3 years. or both; or

(ii) if the person 1s a body corporate—a fine not exceed-
ing 515,000 for each cinematographn film or capy to
which the orfence reiates.

(4) Where a fine is imposed on a person under subsection (3) in
relation to an offence committed by the person and there is more than
one recording or copy to which the offence relates:

(a) if the person is prosecuted before the Federal Court of Austra-
ila—the fine imposed in respect of the offence shall not exceed
$50,000 if the person is a natural person or $250,000 if the
person is a body corporate; and

(b) if the person is prosecuted before any other court—ihe fine
imposed in respect of the offence shail not exceed $10.000 if
the person is a natural person or $50,000 if the person is a
body corporate.

Prosecutions for offences

248S. (1) Prosecutions for offences against this Part may be
brought in the Federal Court of Australia or in any other court of
competent jurisdiction.

(2) Jurisdiction is conferred on the Federal Court of Australia to
hear and determine prosecutions for offences against this Part.

Destruction or delivery up of unauthorised recordings

248T. The court before which a person is charged with an offence
against this Part may, whether the person is convicted of the offence or
not, order that any article in the possession of the person that appears
to the court to be:
(a) an unauthorised recording of a performance, or a copy of such
a recording; or
(b) a plate or recording equipment used, or intended to be used.
for- making an unauthorised recording of a performance, or
copies of such a recording;

be destroved or delivered up to the performer or performers con-
cerned or otherwise dealt with in such manner as the court thinks fit.
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Division 4 — Extension of protection to foreign countries

Appiication to foreign countries

248U. (1) Subiject to this section, the reguiations may appiy anv of
the provisions of this Part specified in the regulations, in retauon to a
foreign country so specified, in any one or more of the tollowing ways:
(a) so that the provisions apply in relation to performances given
in that countrv in like manner as those provisions appiy in
reiation to performances given in Austraiia:
(b) so that the provisions apply in relatuon to persons who are
' citizens or nationais of that country in like manner as those
provisions apply in relation to persons who are Austrailan
ciuzens;
(¢) so that the provisions apply in relation to persons who are
resident in that country in like manner as those provisions
apply in relation to persons who are resident in Austrahia.

(2) Regulations applying a provision of this Part in relation to a

foreign country:

(a) may applyv the provision without exception or modification or
subject 10 such exceptions or modifications as are specified in
the regulations; and

(b) may apply the provision either generally or in relation to such
classes of performances, or other classes of cases, as are
specified in the regulations.

(3) Reguiations shall not be made appiying any of the provisions
of this Part in relation to a foreign country that is not a party to a
Convention relating to the protection of performers to which Australia
is also a party uniess the Governor-General is satisfied that, in respect
of the performances to which those provisions relate, provision has
been or will be made under the law of that country under which
adequate protection is or will be given to performers whose perfor-
mances are protected under this Act.

Denial of protection to citizens of countries not giving adequate
protection to Australian performances

248V, (1) If it appears to the Governor-General that the law of a
foreign country does not give adequate protection to Australian perfor-
mances (whether the lack of protection reiates to the nature of the
performance or the nationality, citizenship or country of residence of
its performer, or ail of those matters), the Governor-General may,
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having regard to the nature and extent of the lack of protection
invoived, make reguiations in reilaton to that country in accordance

with this section.

(2) Reguiations made for the purposes of this section may provide,
either generally or in such cases as are specified in the reguliations, that
this Part does not apply to performances given after a day specified in
the regulations (which may be a day before the commencement of the
regulations or of this Part) if, at the time the performances were or are
given, the performers were or are citizens or nationals of a foreign
country specified in the regulations, other than persons resident in

Australia.

PART XII-REGULATIONS

Regulations

249. The Governor-General may make regulations, not inconsis-
tent with this Act, prescribing all matters that are required or
permitted by this Act to be prescribed or are necessary or convenient
to be prescribed for carrying out or giving effect to this Act and, in
particular, prescribing penalties not exceeding a fine of $100 for
offences against the regulations.

THE SCHEDULE Section 144
OATH

l, , do swear that § wiii be faithful and bear true allegiance to
Her Majesty Queen Elizabeth the Seconad, Her Hewrs and Successors according 10 law, that | will weil
anda truly serve Her in the office ot and that | will faithfully
and impartaily periorm the dutes of that office.

SO HELP ME GOD!
AFFIRMATION

I, . 00 solemnly and sincerety promise and dectare that | wiit be
faithful and bear true allegiance to Her Majesty Queen Elizabeth the Second, Her Hews and
Successors accoraing (o law, that | will well and truty serve Her in the office of
and that | wiil faithfully and imparually perform the duties of that office.
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NOTES

. The Copyrignt Act 1968 as shown n this repnnt comprises Act No. 63, 1968 amengea as
ndicated in the Tables beiow.

s

The Copyrignt Act 1968 was moaiied by the A.C.T. Self-Gavernmenl (Censeguenual Prowvi-
sions) Reguiauons as amenced. {See Note 2)

Table of Acts

Act Number Date Date ot Appiicaton,
and year ot Assent commencement saving or

ransitional
provisions

Copynight Act 1568 63, 1968 27 June 1 May 1969 (see

1968 Gazefte 1969,
p. 2543)

Statute Law Revision Act 216, 1973 19 Dec 1973 31 Dec 1973 Ss. 9 (1) ana
1973 10

Administratve Changes 91, 1976 20 Sept 1976 S. 2: (a) S. 4
(Consequential
Prowvisions) Act 1976

Broadcasting and 160, 1977 10 Nov 1977 1 Jan 1978 (see -
Television Amenament Gazente 1977, No.

Act 1977 S259)

Jurisdiction of Courts 19, 1979 28 Mar 1979  Parnts I1-XVii (ss. Ss. 9 ano
(Misceilaneous 3-123): 15 May 124
Amenaments) Act 1979 1979 (see Gazerte

1979, No. S86)
Remainder: 19 Mar
1979

Copyright Amenament Act 154, 1980 19 Sept 1980 Ss. 17-19: 29 Sept -

1980 1980
Remainder: 1 Aug
1981 (see Gazerte
1981, No. S124)

Designs Amenament Act 42, 1981 13 May 1981 Ss. 1 and 2: 13 S. 36

7981 Mar 1981
S. 31, Pant iv
(ss. 34 ana 35) and
s. 36 (2): 1 Apr
1982 (see Gazente
1982, No. G12,
p. 4)
Remainder: 1 Apr
1982 (see Gazette
1982, No. G12,
p. 4)

Statute Law Revision Act 61, 1981 12 June S. 115: Royal -
1981 1981 Assent (b)
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Table of Acts —conunued
Act Numper Date Date of Appuicauon.
ang year ot Assent commencement saving or
ransiuonal
provisions
Broaacasung ana 113, 1981 24 June S. 30: 10 Aug -
Television Amenament 1981 1981 (see Gazere
Act 1981 1881, No. 51588)
Remainger: 24
June 1981
Statute Law 26, 1982 7 May 1982 Part XVili (ss. S. 138 (2)
(Miscetlaneous 136-145): 4 June
Amenaments) Act 1982 (c)
(No. 1) 1982
Statute Law 80, 1982 22 Sept 1982 Part LXXVII S. 280:(2)
(Miscellaneous (s. 280): Royai andg (3)
Amenaments) Act Assent (d)
(No. 2) 1982
Broadcasting and 154, 1982 31 Dec 1982 31 Dec 1982 -
Television Amenament
Act 1982
Australian Broadcasung 7, 1983 iJune 1983 Ss. 1,2, 15(1) S. 80 (2)
Corporation and 24: 1 June
(Transmonal Provisions 1983
ana Consequenual Remainder: 1 July
Amenaments) Act 1983 1983 (see s. 2 (2)
ang Gazerre 1983,
No. S124)
Copyrnight Amendment Act 80, 1983 3 Nov 1883 6 June 1984 (see -
1983 Gazerre 1984, No.
S203)
Statute Law 91.1983 22 Nov 1983 S.3:200Dec 1983  S.6
(Miscellaneous (e)
Provisions) Act (No. 2)
1983
Radiocommunications 136, 1983 22 Dec 1983 27 Aug 1985 (see -
(Transiwonal Provisions s. 2 ana Gazerne
ang Consequenunai 1985, No. §322)
Amenaments) Act 1983
Copyright Amendment Act 43, 1984 15 June 15 June 1984 S.7
1984 1984
Statute Law 165, 1984 25 Oct 1984 S. 3: 22 Nov 1984 Ss. 6 (1) and
(Miscellaneous N 7
Provisions) Act (No. 2)
1984
Statute Law 65, 1985 SJune 1985 S. 3: 3 July 1985 -
{Miscellaneous @)

Provisions) Act (No. 1)
1985
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Table of Acts —conunued
Act Numoer Date Date ot Appicaton,
and vear of Assent commencement saving or
transmional
provisions
Sroaacasung ana 57,1985 5 June 1985 T Jan 1986 S 4
Television
iConsequenunal
Amenaments) Act 1985
Copyrignt Amenament Act 78, 1986 24 June Ss. 14-19: 22 July Ss. 20 (2)
1986 1986 1986 ana 28 (2)
Remainger: 30 Apr
1987 (see Gazene
1987, No. S68, p.
6)
Statute Law 168, 1986 18 Dec 1986 S. 3: (h) S.5(1)
(Miscetianeous
Provisions) ACt (No. 2)
1986
Jurisaiction of Courts 23, 1987 26 May 1987 S. 3: () S. s
(Miscelaneous
Amenaments) Act 1987
Broaacasung Legisiation 146, 1988 26 Dec 1988 S. 49: 1 Mar 1989 -
Amenament ACt 1988 (K)
Circurt Layouts Act 1989 28, 1988 22 May 1989 Ss. 1 and 2: Royal -
Assent
Remamnaer: 1 Oct
1990 (see Gazette
1990, No. S261)
Copyrignt Amenament Act 32, 1989 24 May 1989 Ss. 3,5,7,12, 13, Ss. 25
1989 21, 22, 28 and (1)-(3), 27
Scheduie (items 1, (2), {3) and
4,10, 12, 14, 19, 29

25 and 26): 1 Oct
1989 (see Gazette
1988, No. S316)
Ss. 4, 14, 16, 18,
20, 23, 25, 27, 29
ana Scheduie
(tems 48, 49 and
53): 29 Jan 1990
(see Gazette
1990, No. S15)
Ss. 6, 15, 19, 24,
26 (a) and
Schedule (items 2,
3, 6-9, 11, 13, 15,
18, 21-24, 2747
and 50-52): 1 July
13990 (see Gazente
1990, No. S164)
S. 26 (b)-{f): 2 July
1990 (see Gazette
1980, No. S164)
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Table of Acts—conunued

Act Numboer Date Date ot Application,
ana year of Assent commencement saving or

ransiuonal
provisions

Ss. 8-11, 17 ana
Schedule (lems 5,
16, 17 ana 20): 1
Oct 1990 (see
Gazene 19380, No.

S261)
Remaincer: Royai
Assent
Copyright Amenament Act 174, 1991 25 Nov 1991 23 Dec 1991 -
1981
Special Broaacasnng 180, 1991 25 Nov 1991  S. 116: 23 Dec S. 116 (2)
Service Act 1891 1991 (/)
Broadcasung Services 105, 1992 9 Juty 1992 5 Oct 1992 (see s. S.3
(Transimonal Provisions 2 and Gazene
and Consequential 1992, No. GN38)

Amenaments) Act 1992

(a) The Copyright Act 1968 was amended by secuon 3 onty of the Admimstratuve Changes
{Consequenutal Provisions) Act 1976, subsectuon 2 (7) of which provides as follows:

“{7) The amenoments of each other Act specriied in the Schedule made by this Act
shall be deemed to have come nto operaton on 22 December 1975."

(b) The Copyright Act 1968 was amended by section 115 only of the Statute Law Reviston Act
1981, subsecton 2 (1) of which provides as foliows:

“{1) Subject to tis secuon, this Act shall come into operaton on the day on which it
receives the Royal Assent.”

{c) The Copyright Act 1968 was amenged by Part XVIil (sections 136-145) only of the Statute
Law (Miscellaneous Amenaments) Act (No. 1) 1982, subsection 2 (12) of which provides
as follows:

“{12) The remaining prowvisions of this Act shall come into operauon on the twenty-
eighth day after the day on wnicn this Act recerves the Royal Assent”

(d) The Copyright Act 1968 was amended by Part LXXVIl (section 280) onty of the Statute
Law (Miscellaneous Amenaments) Act (No. 2) 1982, subsecton 2 {1) of which provices as
follows:

“(1) Sections 1, 2, 166 ana 195 and Parts iil, VI, VI, XVI. XXXVI, XLIV, Li, LI, Liv,
LXI and LXXVIl shall come Into operaton on the gay on which this Aclt receives the Royal
Assent "

(e) The Copyright Act 1968 was amended by section 3 only of the Statute Law (Miscella-
neous Prowvisions) Act (No. 2) 1983, subsection 2 (1) of which provides as foliows:

“(1) Subject to this secuon, this Act shall come into operation on the twenty-eighth day
after the day on which it recerves the Royai Assent.”

(f) The Copyright Act 1968 was amended by secton 3 only of the Statute Law (Miscella-
neous Provisions) Act (No. 2) 1984, subsecton 2 (1) of which provides as follows:

*(1) Subsect to this secuon, this Act shall come N0 operaton on the twenty-eighth day
after the day on wnich it receives the Royal Assent.”

({g) The Copyright Act 1968 was amended by secuon 3 onty of the Statute Law (Miscelia-
neous Provisions) Act (No. 1) 1985, subsecton 2 (1) of which provides as follows:

“(1) Subject to this secuon, this Act shall come Into operaton on the twenty-eighth day
after the day on which it receives the Royal Assent.”

{h) The Copyright Act 1968 was amended by secton 3 only of the Statnte Law (Miscelia-
neous Provisions) Act (No. 2) 1986, subsection 2 (3) of which provides as follows:
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NOTES —continued
Tabie of Acts —continued

“13) The amenaments ot the Copyright Act 1968 mace oy thus Act shall come Into
operauon immeaialely arer the commencement of section 3 ¢f the Copyrignt Amenament
Act 1986.7

Section 3 commencec on 30 Apni 1987 (see Gazene 1987. No. S68. p. 6).

The Coopynignt Act 1963 was amended by secuon 3 only ¢ the Junisaicton of Courts
(Miscellanenus Amenaments) Act 1987, subsectuon 2 (2} ot wnicn proviges as follows:

“(2) T-e amenaments mage Dy this ACt 10 an Acl specilieg in the Schegule shall come
INto operauon on such day as is fixed by Prociamaton in relauon 10 those amenaments.”

The gale hxea in pursuance of subsection 2 (2) was 1 Sepiemper 1987 (see Gazefe
1987, No. S217).

The Copyrignt Act 1968 was amended by section 49 only of the Sroaacasung Legisianon
Amenament Act 1988, subsection 2 (3) of which provides as 10llows:

“(3) Sections 15, 16 and 36, supsecuon 48 (2), secton 49 ana Scheaules 2, 4 ano 5
commence on 1 Marcn 1989.7
The Copyright Act 1968 was amended by secuon 116 oniy of the Special Broaacasung

Act 1991, supsecuon 2 (1) of which proviges as follows:
“(1) Subject 10 subseclon {2), this Act commences 28 days after the day on wnich it

receives the Roya Assent.”

Tabile of Amendments
ad. = adged or inserted am. = amended rep. =repealed rs. = repeaied and substtutea

Provision atfected

How affected

Title ............ ... ... am. No. 32, 1989

S.3 ... . rep. No. 216, 1973

S.4 rs. No. 216, 1973

S.8 ... am. Na. 154, 1980; No. 42, 1981

rs. No. 165, 1984

S.BA .. ... ad. No. 154, 1980

S.9 ... am. No. 67, 1985

S.10 ... am. No. 216, 1973; No. 160, 1977; No. 154, 1980; No. 113,
1981; No. 154, 1982; Nos. 7 ano 136, 1983; Nos. 43 and 165.
1984; No. 67, 1985; Nos. 78 ang 168, 1986; No. 146, 1988;
Nos. 28 and 32, 1989; Nos. 174 ano 180, 1991; No. 105,
1992

S.10A ... L. ad. No. 165, 1984

am. No. 78, 1986; No. 32, 1989

S.12 . am. No. 216, 1973

S 14 am. No. 154, 1980

S.19 .. ... am. No. 216, 1973

S22 ... am. No. 78, 1986; No. 32, 1989

S.27 ... am. No. 32, 1989

S5.28,29 .............. am. No. 154, 1980

S.31 . am. No. 154, 1980

Ss.33,34.............. am. No. 154, 1980

Ss.37,38.............. am. No. 174, 1991

S.39A ... ad. No. 154, 1980

S.40 ... ... ... am. No. 154, 1980; No. 32, 1989

S.43 ... am. No. 154, 1980
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NOTES —continuea
Table ot Amendments —contunued

ad. = agoed or insened am. = amended rep. = repeaied rs. = repealed ang supstiutea

Provision aftectea How anectea
S.43A ... ~...... a0 No. 43,1984
S.44 . am. No. 154, 1980
S.44A . .. L ad. No. 174, 1391
S.47 ... .. .... am. No. 154, 1980; No. 80, 1883
S. 474 . . a0. No. 78. 1986
am. No. 105, 1992
S.48 ... ... ... .. . rs.No 154, 1880
S.48A . ... .. ad. No. 165, 1984
Ss. 49,50 .. ..... ... ... rs. No. 154, 1980
am. No. 165, 1984
S 51 am. No. 154, 1980
S.S1AA ad. No. 32, 1989
S.81A L ad. No. 154, 1980
am. No. 78, 1986
S.82 ... am. No. 91, 1983
S.53 ... ... am. No. 154, 1980
Dw. 5A of Part Hl (ss. ad. No. 154, 1980
S53A-53C) rep. No. 32, 1888
S.83A ... ... ad. No. 154, 1980
rep. No. 32, 1989
S.83B ... ... L. ag. No. 154, 1980

am. No. 165, 1984
rep. No. 32, 1889
S.53C ... ... ... ad. No. 154, 1980
am. No. 81, 1983
rep. No. 32, 1989

Div. 5B of Part 1li (s. ad. No. 154, 1980
53D) rep. No. 32, 1989
S.53D . ... ... ... ad. No. 154, 1980

am. No. 165, 1984
rep. No. 32, 1989

S.5 ... ... am. No. 32, 1989
S.55 ... .. ... am. No. 154, 1980; No. 61, 1981; No. 32, 1989
S.86 ... .. am. No. 154, 1980
rep. No. 32, 1989
S.87 ... am. No. 154, 1980
S.58 ... am. No. 154, 1980
rep. No. 32, 1989
S.89 ... e am. No. 154, 1980
Ss.62,63 ........ ... ... am. No. 154, 1980
rep. No. 32, 1989
S5.64,65 ... .. e am. No. 154, 1980
Ss.68,69 .............. am. No. 154, 1980
S.70 ... am. No. 154, 1980; No. 80, 1983

S.71 . rep. No. 32, 1989
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Table of Amenaments —contunued

ad. = addeg or insered am. = amendeqg rep. = repealea rs. = repeaied and substituted

Provision artectec

~ow atiectea

Heaaing to Div. & o1 Pan
il
S. 74

S. 75

S. 76

S.77

Ss. 79-83 ..

S. 85 S

S. 87

S.91 ... L

Ss. 92-96 .
S. 99

S.100A .

S 101 S
Ss. 102,103 ..
Ss. 103A, 1038

.103C ...

oo
®
>

107

Ss. 110A, 17108 ... ...

S.
S. 112

S. 112A

S.M3
Ss. 119,120 .. ... ...

Ss. 122-125 .

Heaging to Div. 4 of
Pan Vv

Ss. 127129 ... .. ...
S.131 .

Heading 1o Div. 4A of
Part v

Div. 4A of Pan V (ss.
1314, 131B)

am. No 42, 1981

3m. No. 216, 1873; No. 42, 13881
rs. No. 32, 1988

am. No. 42, 1981
rs. No. 32, 1988

am. No. 42, 1981

am. No. 154, 1880; No. 42, 1981
rs. No. 32, 1989

am. No. 154, 1980
am. No. 154, 1980

. am. No. 154, 1980

am. No. 160, 1977; Nos. 7 ana 136, 1983; No. 78, 1986
rs. No. 146, 1988
am. No. 180, 1991

am. No. 154, 1980

am. No. 160. 1977; No. 154. 1980; No. 7, 1983; No. 78. 1986;
No. 146, 1988; No. 180, 1991

ag. No. 78, 1986
am. No. 154, 1980

.. am. No. 174, 1991
. ad. No. 78, 1986

ad. No. 32, 1989

rs. No. 154, 1980

ad. No. 165, 1984

am. No. 154, 1980

am. No. 154, 1980; No. 80, 1983
am. No. 154, 1980

ad. No. 78, 1986

am. No. 154, 1980; No. 32, 1389

rs. No. 154, 1980
am. No. 78, 1986; No. 32, 1989

. ad. No. 174, 1991

am. No. 154, 1980
am. No. 154, 1980
am. No. 154, 1980
rs. No. 78, 1986

am. No. 154, 1980
am. No. 154, 1980
rs. No. 23, 1987

ad. No. 19, 1979
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Table of Amenaments —continued

ad. = added or insered am. = amended rep. = repeaied rS. = repealed and suobsttuted

Provision affected How aftected
S.I131A ad. No. 18, 1979
S8 ... ad. No. 19, 1979
am. No. 23, 1987
S.131C . ... ... ad. No. 23, 1987
S.132 ... am. No. 154, 1980; No. 43, 1984; No. 78, 1986
S.133 ... am. No. 154, 1980; No. 91, 1983; No. 78, 1986
S.133A ... ad. No. 43, 1984

am. No. 78, 1986
............... ad. No. 78, 1986

8.135 ... ... am. No. 2186, 1973; No. 91, 1976; No. 19, 1979; No. 154, 1980;
No. 80, 1982; No. 65, 1985; No. 32, 1989

Pan VA (ss. 135A-1352, ad. No. 32, 1989

o
b3
>

135ZA)
Ss. 135A-135Z, 135ZA . ... ad. No. 32, 1989
Part VB (ss. ad. No. 32, 1989

135Z2B-13522,
135ZZA-1352ZH)

Ss. 1352ZB-13522, ad. No. 32, 1989
138ZZA-135Z2ZH
Part VC ad. No. 32, 1989

(ss. 1352241352227,
138ZZZA, 13522Z8)

Ss. 13522Z4-135Z222, ad. No. 32, 1989
138Z22Z2ZA, 1352228
S.136 ................ am. No. 154, 1980; No. 26, 1982; No. 78, 1986
S.138 ... ... am. No. 154, 1980
rs. No. 26, 1982
S.140 . ............... am. No. 216, 1973; No. 154, 1980
rs. No. 26, 1982
S am. No. 154, 1980; No. 26, 1982
S.142 ... ... am. No. 26, 1982
S.143 ..., rs. No. 26, 1982
S.144A ... ad. No. 154, 1980
S.1448 . .............. ad. No. 154, 1980
am. No. 26, 1982
Ss. 146,147 ... ... ..... am. No. 154, 1980; No. 26, 1982
S.148 ... ... ... am. No. 154, 1980
’ rep. No. 32, 1989
S.149 ... ... ... am. No. 154, 1880
S.149A .. ... ... ... .. ad. No. 154, 1980

rs. No. 78, 1986
am. No. 32, 1989

Ss.150, 151 ............ am. No. 154, 1980

S.182 ... ... am. No. 216, 1973; No. 160, 1977; No. 154, 1980; No. 7, 1883;
No. 67, 1985; No. 78, 1986; No. 146, 1988; No. 180, 1991
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NOTES —continued
Tabie ot Amenaments —continued

ad. = added or inserted am. = amended rep. = repealed rs. = repeaied and supstiluleg

Prowision afiectea How affected

Ss. 182A,1582B . ... ... . aa. No. 32, 1989
S 153 ... . am. No. 154, 1980
Ss. 183A-183E .. ... ad. No. 32. 1989
Ss. 155-159 .. . ... .. .. . am. No. 154, 1980
Ss. 159A, 1588 . . ... .. . ad. No. 154, 1980

am. No. 91, 1983
rep. No. 32, 1989

S.161 .. am. No. 19, 1979; No. 154, 1980

S.163A ad. No. 154, 1980

S.I166 ... ... ... am. No. 18, 1979; No. 154, 1980

S 169 ... am. No. 216, 1973

Ss. 172,173 ... ... .. .. am. No. 154, 1980

S. 174 ... am. No. 154, 1980; No. 78, 1986

Ss. 180,181 . ... ... ... am. No. 154, 1980

S.182A ... .. ... ... ... ad. No. 154, 1980

S.183 ... am. No. 19, 1979; No. 154, 1980; No. 32, 1989

S.184 ... am. No. 160, 1977; No. 154, 1980; No. 7, 1983; No. 78. 1986;
No. 146, 1988; No. 32, 1989; No. 180, 1991

Ss. 185-188 ............ am. No. 154, 1980

S.194 ... ... am. No. 154, 1980

S.185AA ... ... ... ad. No. 32, 1989

S.195A ... ad. No. 154, 1980

am. No. 165, 1984; No. 78, 1986; No. 32, 1889
............... ad. No. 32, 1989

S.198 .. ... ... ... am. No. 160, 1977: No. 154, 1980; No. 7. 1983; No. 78. 1986
No. 146, 1988; No. 180, 1991

19
jery
[2e]
4]
[0}

$.200 ... ............. am. No. 154, 1980; Nc. 32, 1989
S.200AA ... ... ......... ad. No. 32, 1988
S.200A ............. .. ad. No. 78, 1986

rep. No. 32, 1989
S.200 ... ...l am. No. 216, 1973; No. 154, 1980
S.202 ... am. No. 216, 1973
S.203A . ... ......... ad. No. 154, 1980

~am. No. 81, 1983; No. 165, 1984; No. 78, 1986; No. 32, 1889

Ss.203B,203C ......... ad. No. 154, 1980

am. No. 165, 1984; No. 78, 1986

rep. No. 32, 1989
Ss.203D,203E.......... ad. No. 154, 1980

am. No. 165, 1984; No. 78, 1986; No. 32, 1989
S.203F ............... ad. No. 154, 1980

am. No. 91, 1983; No. 165, 1984; No. 78, 1986; No. 32, 1989
S.203G ............... ad. No. 154, 1980

am. No. 165, 1984; No. 78, 1986
rep. No. 32, 1989
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ad. = agdeg or inserted am. = amengeqa rep. = repeaied rs. = repealed and substtuted

Provision aftectea How atiectea
S.208H ... L aa. No. 154, 1980
am. No. 165, 1984 No. 78, 1986. No. 32, 1989

S.208 ... ... P am. No. 154, 1980
S.206 ...... ... .. ..... am. No. 216, 1973; No. 61, 1981
Ss5.209-216 . ... .. .... am No. 154, 1980
s.217 ... . am. No. 216, 1973; No. 154, 1980
Ss. 219-227 . .. ... am. No. 154, 1980
S.229 ... ... ... -am. No. 154, 1980
Ss.232-241 .. ... ... .. am. No. 154, 1880
Ss.244. 245 ... . ... ... .. am. No. 154, 1980
S.248 ... ... .. am. No. 154, 1880
Part XIA (ss. 248A- ad. No. 32, 1989

248V)
Ss. 248A-248V . . ... .. .. agd. No. 32, 1988
S.249 .. ... ... ... ... am. No. 154, 1980
. Sections 10 ana 183—The Copyright Act 1968 was modified by requiaton 2 and Scheaule 1 of

the A.C.T. Self-Government (Conseguenual Provisions) Reguiabons as amenced. The provisions
of Schedule 1 appicabie to the abovemenuoned ACt quoted below are not Incorporated in thus
repnnt.

“Subsection 10 (1) (definition of ‘the Crown’ ):
Before ‘the Northern Terntory’ (first occumnng) insen ‘the Austraian Capial Termory and’ .”
“Paragraph 10 (3) (e):
Before ‘the Nortnern Terntory’ insen ‘the Australian Capital Termory ang’ .°
“Paragraph 10 (3) (n):
(a) Before ‘the Northern Termory’ (first occumng) insent ‘the Australian Capnal Termory
ana’ ;
(b) Before 'the Northern Termtory’ (second occumring) insen ‘the Austraian Capital Termory
or
“Subsection 183 (11):
Omit ‘State or’ (twice occurnng), subsutute ‘State, the Austraiian Capntal Termtory o' "
These Reguiauons are 10 be taken 10 have commenced on 11 May 1989.
S. 149A (3)—Schedule (item 22) of the Copynght Amendament Act 1989 provides as follows:
“22. Subsection 149A (3):

Omit ‘for the making of the sound broadcast, copy, handicapped person's copy, of
intellectuaily handicapped person’'s copy, as the case requires’ .°

The proposea amenament was misgescrioad and is not incorporated In this repnnt
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