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Short title and
commencement

LAWS OF MALAYSA

Act 504

COUNTERVAILING AND ANTI-DUMPING
DUTIES ACT 1993

An Act to make provisionsfor the investigation and determination of subsidies
being provided on, and the dumping of, merchandise imported into Maaysia, the
imposition of countervailing and anti-dumping duties to offset such subsidies or
dumping, and other matters connected therewith.

[ ]

BEIT ENACTED by theDuli Yang MahaMuliaSeri PadukaBagindaY ang
di-Pertuan Agong with the advice and consent of the Dewan Negaraand the Dewan
Rakyat in Parliament assembled, and by the Authority of the same, as follows:

PART |

PRELIMINARY

1 Q) This Act may becited asthe Countervailing and Anti-Dumping Duties
Act 1993.

2 This Act comes into force on such date as the Minister may, by
notification in the Gazette, appoint.

2. Q) In this Act, unless the context otherwise requires:

"Comparable merchandisg" means amerchandise sold in the domestic market
of the exporting country or to any third country or countries that the Government
considers appropriate for use in the calculation of a dumping margin;

"domestic industry" means:

€) The domestic producers as a whole of the like product;

(b) The domestic producerswhose collective output of the like product

constitutes a major proportion of the total domestic production of
those products; or

(© regiona producers of the like product,

but does not include:
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(B)
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Domestic producers who are related to the exporters or importers,
or are themselves importers, of the subject merchandise or a like
product from other countries unless otherwise determined by the
Government; and

domestic producers who produce the like product primarily for
export unless otherwise determined by the Government;

"dumping margin" means the amount by which the norma vaue of the subject
merchandise exceeds its export price;

"export price" means the export price of a merchandise as determined in
accordance with Section 17;

"exporting country" means:

@
(b)

The country of export of the subject merchandise; or

in cases where the subject merchandise is not exported directly to
Madaysia but is transhipped without substantial transformation
through anintermediate country, thecountry of origin of the subject
merchandise;

"interested party” means:

@
(b)

(©

(d)
C)

A producer, exporter or importer of the subject merchandise;

atrade or business association of which amajority of its members
are producers, exporters or importers of the subject merchandise;

the government of a country in which the subject merchandise is
produced or from which it is exported;

a producer of the like product in Maaysia; or

atrade or business association of which amgjority of its members
produce a like product in Malaysia;

"like product” means a product which is identical or aike in al respects
to the subject merchandise, and may include any other product which has physical,
technical or chemical characteristics, applications or usesthat resemble those of the
subject merchandise as the Government deems appropriate;

"Minister" meansthe Minister responsiblefor internationd trade and industry;

"non-market economy country” means any foreign country that the
Government determines does not operate on market principles of cost or pricing

structures;

"normal value' means the norma value of a merchandise as determined
in accordance with Section 16 or 19;
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Act 235.

"officer of customs" has the same meaning asis assigned to that expression
under Section 2 of the Customs Act 1967;

"prescribed” means prescribed by the regulations;
"producer” means producer, manufacturer or processor;
"provisional measures' means:

€) In relation to Part I, the requirement to post a security equa to
the estimated subsidy found in the preliminary determination; and

(b) in relation to Part 111, the requirement to post a security equa to
the estimated dumping margin found in the preliminary
determination;

"regiond producers’ means the domestic producers of the like product located
in a specific regional market in Malaysia;

"subject merchandise" means the class or kind of merchandise imported or
sold for importation into Malaysia that is the subject of any countervailing or anti-
dumping duty action under this Act, as determined by the Government to be
appropriate for establishing the scope of the action;

"Tribuna" means the Tribuna established under Section 32;

"undertakings' means undertakings as may be prescribed under Section 50.

2 A subsidy is deemed to exist where:

@ A financia benefit or contributionisprovided, directly or indirectly,
by a government, whether national, state, or local, or by a public
or semi-public body, to:

) A specific enterprise, industry or group of industries; or
(i) exporters;

(b) any other conditions as may be prescribed have been met.

(3) Notwithstanding any other provisions of this Act, the Minister may
regard such activities as are recognized under Maaysid s international obligations
to be activities which shall or shall not be subject to action under this Act.

(4) Subsidy shall be calculated in the prescribed manner.

(5) Parties shall be deemed to be related if:

(& One of them directly or indirectly controls the other;

(b) both of them are directly or indirectly controlled by athird party; or
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(c) together they directly or indirectly control athird party,

unless there are grounds for believing that such related parties will not behave
differently from non-related parties.

(6) Oneparty shall be deemed to control another when the first-mentioned

party islegaly or operationaly in a position to exercise restraint or
direction over the latter.

PART I

COUNTERVAILING DUTIES

Imposition of 3. (1) The Government may impose a countervailing duty on the subject
countervailing duties ey chandise imported into Malaysia where it determines:

(& That a subsidy is being provided with respect to the subject
merchandise; and

(b) that injury is found to exist in any one of the following ways:

(i) The domestic industry in Malaysia producing a like product is
materialy injured by reason of the subject merchandise;

(if) the domesticindustry in Maaysia producing alike product is threstened
with materia injury by reason of the subject merchandise; or

(iii) the establishment of such industry in Maaysia is materially retarded
by reason of the subject merchandise.

(2) The amount of countervailing duty to be imposed:

(8 shall be equal to the subsidy determined to be provided with respect to the
subject merchandise; or

(b) if the Government determinesthat alower countervailing duty is sufficient
to eliminate the injury determined in paragraph (1)(b), may be such lower
duty.

(3) Where the country of origin of the subject merchandise is a non-market
economy country, the subsidy shall be determined in the prescribed manner.

Initiation of 4. (1) A written petition requesting that a countervailing duty investigation be

investigation initiated with regard to merchandise imported into Malaysia may be submitted by
a producer, producers or an association of producers of a like product on behalf
of the domestic industry producing such product.

(2) A petition shal include evidence of each of the elements specified in
Subsection 3(1).
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(3) The Government shall, within the period prescribed, review the petition
and other available information and determine whether in fact:

(8 Thereis sufficient evidence to warrant an investigation into whether the
elements necessary for the imposition of acountervailing duty as provided
under Subsection 3(1) exist; and

(b) such an investigation is in the public interest.

(4) Where the Government determines that sufficient evidence does not exist
to warrant the initiation of a countervailing duty investigation or that such an
investigation is not in the public interest, the Government shal publish anotice stating
the reasons for its determination not to initiate an investigation.

(5) If the Government determines that sufficient evidence exists to warrant the
initiation of a countervailing duty investigation and that such an investigation isin
the public interest, the Government shall notify the appropriate interested parties
and publish a notice of initiation of investigation.

(6) The Government may, in special circumstances, initiate a countervailing
duty investigation on its own accord where it has sufficient evidence of each of the
elements specified in Subsection 3(1).

(7) Where the Government decides to initiate an investigation under
Subsection (6), it shall notify the appropriate interested parties and publish anotice
of initiation of investigation.

5. (1) Beforeinitiating an investigation, the Government shal provide any interested
foreign government an opportunity for consultation for the purpose of clarifying
matters relevant to the investigation and arriving at a mutually agreed solution.

(2) The Government shal provide a reasonable opportunity for further
consultations throughout the investigation.

6. A petition requesting a countervailing duty investigation be initiated may be
amended subject to such conditions as the Government deems fit.

7. The Government shall conclude a countervailing duty investigation within such
period as may be prescribed.

8. (1) The Government shall, within such period as may be prescribed, make a
preliminary determination regarding:

(8 whether a subsidy is being provided with respect to the subject
merchandise; and

(b) Whether injury is found to exist in any one of the following ways:

(i) The domestic industry in Malaysia producing the like product is
materialy injured by reason of the subject merchandise;
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(ii) the domestic industry in Malaysia producing the like product is
threatened with materia injury by reason of the subject
merchandise; or

(iii) the establishment of such industry in Maaysia is materially retarded
by reason of the subject merchandise.

(2) If the Government makes anegative preliminary determination with regard
to Subsection (1), it shall publish a notice stating the reasons for the negative
determination and:

(8 continue the investigation; or
(b) terminate the investigation if the Government deems fit.

(3) If the Government makes an affirmative preliminary determination with regard
to Subsection(1), it shall continue the investigation and publish a notice of:

(& the affirmative preliminary determination, stating the reasons for its
determination with respect to paragraphs (1)(a) and (b); and

(b) the provisional measures, applicable,
and apply such provisional measures, if necessary.

Provisional 9. (1) TheGovernment shall apply provisiona measureswith regard to the subject

MEASLIES. merchandise imported into Malaysia on or after the publication of the notice of
affirmative preliminary determination where the Government determines that such
measures are necessary to prevent the injury referred to in paragraph 8(1)(b) from
occurring during the period of investigation.

(2) Provisiona measuresshall taketheformof provisional countervailing duties
guaranteed by a security equal to the amount of the estimated subsidy determined
under subsection 8(1).

(3) Theprovisional measuresimposed under this Section shall not exceed such
period as may be prescribed.

Fina determination  10. (1) The Government shall, within such period as may be prescribed, make a

fr:j j‘rjybs"dy and final determination regarding:

(8 Whether asubsidy isbeing provided with respect to the subject merchandise,
and the amount of such subsidy; and

(b) Whether injury is found to exist in any one of the following ways:

(i) the domestic industry in Maaysia producing the like product is
materialy injured by reason of the subject merchandise;
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(ii) the domestic industry in Malaysia producing the like product is
threatened with materia injury by reason of the subject
merchandise; or

(iii) the establishment of such industry in Maaysia is materially retarded
by reason of the subject merchandise.

(2) Inmaking afina determination under Subsection (1), the Government may
takeinto consi deration whether theimposition of countervailingdutiesisinthepublic
interest.

(3) Where the Government makes a negative final determination with regard
to Subsection (1), it shall:

(8 Terminate the investigation;

(b) terminate the provisional measures applied under Section 9 and release the
security required by such measures, and

(c) publish anotice of the negative fina determination, stating the reasons for
its negative determination.

(4) WheretheGovernment makesan affirmativefinal determinationwithregard
to Subsection (1), it shall:

(8 publish a notice of affirmative fina determination stating the reasons for
its affirmative determination, the countervailing duties applicable and the
subject merchandise on which the countervailing duties apply;

(b) impose countervailing duties in the amounts determined in accordance with
Subsection 3(2) on the subject merchandise imported into Malaysia on or
after the date of publication of the final determination; and

(c) impose countervailing duties in accordance with Subsection (5) and (6) on
imports into Malaysia for which provisional measures were applied.

(5) The Government shall impose countervailing duties on the subject
merchandise against which provisiona measures were applied where:

(& the Government makes a determination of material injury under
subparagraph (1)(b)(i); or

(b) the Government makes a determination of threat of material injury under
subparagraph (1)(b)(ii), it findsthat the subject merchandise, in the absence
of the provisional measures, would have led to afinding of material injury
under subparagraph (1)(b)(i).

(6) Withrespecttotheimposition of countervailing dutiesunder Subsection (5):
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(8 wherethe countervailing duty is higher than the amount guaranteed by the
security required under the provisional measures, only the amount equal
to the security shall be imposed; and

(b) where the countervailing duty is less than the amount guaranteed by the
security required under the provisiona measures, the full amount of the
countervailing duty shall be imposed and the excess amount of the security
shall be reimbursed or released.

(7) Notwithstanding Subsection (4) and (5), the Government may impose
countervailing duties on the subject merchandise imported into Malaysia within a
period of 90 days prior to the application of provisional measures if:

(& the Government finds injury that is difficult to repair;

(b) suchinjury isbeing caused by massive imports of the subject merchandise
in a short period of time; and

(c) export subsidies are being provided with respect to the subject merchandise
contrary to the interested foreign government's international obligations.

(8) When a countervailing duty is imposed on the subject merchandise, such
countervailing duty shall be imposed in the appropriate amount on a country-wide
and non-discriminatory basison all imports of such merchandiseinto Maaysiafrom
the country found to be subsidizing the subject merchandise.

11. (1) Notwithstanding any other provisions of this Act, an investigation may be
terminated at any time if:

(8 the petitioner withdraws the petition; or
(b) there are changed circumstances,

provided that the Government determines that such termination is in the public
interest.

(2) If atermination pursuant to Subsection (1) occurs prior to the preliminary
determination, the Government shall publish a notice of such termination stating
the reasons for the termination.

(3) If atermination pursuant to Subsection (1) occurs after the preliminary
determination, the Government shall:

(8 terminate any provisional measuresreferred to in Section 9 and release the
security required by such measures, and

(b) publish anoticeof such termination, stating the reasons for the termination.

12. (1) Aninvestigation may be suspended at any timeif undertakings are accepted
by the Government.
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(2) Beforeacceptingtheundertakings, the Government shall determinethat such
undertakings:

(& will eiminate the subsidy or the injurious effects caused by the subject
merchandise;

(b) can be monitored effectively; and
(c) arein the public interest.

(3) If theundertakings are accepted by the Government prior to the preliminary
determination, the Government shall suspend theinvestigation and publish anotice
stating the reasons for the acceptance of such undertakings.

(4) If the undertakings are accepted by the Government after the preliminary
determination, the Government shall:

(8 suspend the investigation;

(b) suspend any provisional measures applied under Section 9 and release all
or part of the security required by such measures as the Government deems
appropriate; and

(c) publish a notice stating the reasons for the suspension of the investigation
and actions under paragraph (b).

(5) Notwithstanding the acceptance of the undertakings, the investigation may
be completed upon the written request of the interested foreign government or if
the Government so decides.

(6) Where the Government completes the investigation pursuant to Subsection (5)
or for any other reason, and makes an affirmative determination, the undertakings
shall remain in effect consistent with the provisions of this Act.

(7) Where the Government completes the investigation pursuant to Subsection (5)
or for any other reason, and makes a negative determination, the undertakings shall
lapse, except in circumstances referred to in Subsection (8).

(8) Where the negative determination referred to in Subsection (7) is due in
large part to the existence of the undertakings, the undertakings may be maintained
consistent with the provisions of this Act.

(9) The Government may resume a suspended investigation at any time if it
determines that the undertakings accepted under Subsection (1) no longer meet the
reguirements of Subsection (2) or there isamateria violation of the undertakings.

(10) If the Government resumes an investigation pursuant to Subsection (9), it
shall take expeditious action to:

(8 make a preliminary determination pursuant to Section 8, if necessary;
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(b) apply provisional measures in conformity with Section 9; and

() make afinal determination pursuant to Section 10.

(11) The Government may use the facts available with respect to any
determination under Subsection (10) where amaterial violation of the undertakings
occur.

(12) In the cases mentioned in Subsection (9), the Government may impose
countervailing duties in conformity with Section 10 on the subject merchandise
imported into Maaysiawithin aperiod of 90 days prior to the provisional measures

applied under Subsection(10):

Provided that such retroactive assessment shal not be applied to subject
merchandise imported prior to the violation.

13. (1) Whenever an appropriate interested party provides information to the
Government, or the Government otherwise obtains information, that:

(& the amount of subsidy has changed substantially;

(b) the imposition of a countervailing duty is no longer necessary;

(c) an undertaking is no longer necessary or should be modified; or

(d) a countervailing duty which is required to be terminated pursuant to
Subsection (6) should be maintained, the Government may conduct and
administrative review if the Government determines that such review isin

the public interest;

Provided that no administrative review shall be undertaken unless the period
prescribed has lapsed.

(2) If the Government decides to conduct an administrative review under
Subsection (1), the Government shall:

(& publish a notice of the initiation of an administrative review; and

(b) conduct such review, allowing appropriateinterested parties an opportunity
to provide comments.

(3) Any administrative review conducted pursuant to Subsection (2) shal be
completed within such period as may be prescribed.

(4) Onthe completion of the administrative review, the Government shall publish
afinal administrative review determination stating the reasonsfor its determination.

(5) Any determination made pursuant to Subsection (4) shall apply to thesubject
merchandiseimported on or after the date of publication of theadministrativereview
determination.



G/ADP/IN/Y/MY Y1
G/SCM/N/UMY Y1
Page 14

(6) Countervailing dutiesshall not be collected onimports made after fiveyears
from the date of the publication of the notice of the final determination under
Section 10, unless the Government determines on the basis of an administrative review
that there is good cause for the continued imposition of such duties.

Appels to the 14. (1) The gppropriate interested parties shdl have the right to apped to the tribuna
Tribunal agai nst:

(8 an affirmative or negative fina determination under Section 10; or

(b) any final administrative review determination under Subsection 13(4).

(2) An appeal shal be filed within 14 days from the date of the notice of
affirmative or negative fina determination under Section 10 or from the date of the
final administrative review determination under Subsection 13(4).

PART Il

ANTI-DUMPING DUTIES

Imposition of 15.(1) The Government may impose an anti-dumping duty on the subject merchandise
anti-dumping duties. jnorted into Malaysia where it determines:

(8) That theexport price of the subject merchandiseislessthanitsnormal vaue;
and

(b) that injury is found to exist in any one of the following ways:

(i) Thedomestic industry in Mdaysia producing alike product is materidly
injured by reason of the subject merchandise;

(ii) thedomesticindustry inMalaysiaproducingalikeproduct isthreatened
with materia injury by reason of the subject merchandise; or

(iii) the establishment of such industry in Malaysia is materially retarded
by reason of the subject merchandise.

(2) The amount of anti-dumping duty to be imposed:

(8 Shall beegual to the dumping margin determined to exist with respect to the
subject merchandise; or

(b) if the Government determines that alower anti-dumping duty will be sufficient
to eiminate the injury determined in paragraph (1)(b), may be such lower
duty.

Normal value. 16.(1) For the purpose of this Act, the normal value shall be the comparable price
actually paid or payablein the ordinary course of trade for comparable merchandise
sold for consumption in the domestic market of the exporting country.
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(2) Whenthereareno saesinthedomestic market of the exporting country under
Subsection (1), or when such salesdo not permit aproper comparison, normal value
shall be either:

(8 Thecomparablepriceactually paid or payableinthe ordinary course of trade
for comparable merchandise exported to any third country or countries; or

(b) the construction vaue of the subject merchandise, determined by adding cost
of production and a reasonable margin of profit.

(3) Whenever there are reasonable grounds for believing or suspecting that the
prices at which comparable merchandise is actually sold for consumption under
Subsection (1) or paragraph (2)(a) are less than the cost of producing that
merchandise, sales at such prices may be considered as not having been made in
the ordinary course of trade.

(4) For the purpose of determining the cost of production referred to in
paragraph (2)(b) and Subsection (3), the cost of production shall be computed on
thebasisof dl fixed and variable costs of materialsand manufacturingintheordinary
course of trade in the exporting country, plus a reasonable amount for selling,
administrative and other general expenses.

(5) In the circumstances described in Subsection (3), the normal value may be
determined on the basis of:

(8 Theremaining salesin the domestic market made at aprice which isnot less
than the cost of production, provided that such remaining sdes arein sufficient
guantities;

(b) theremaining salesin the third country market made at a price which is not
less than the cost of production, provided that such remaining sales are in
sufficient quantities; or

(o) the constructed vaue as described in paragraph (2)(b).

(6) For the purpose of determining normal value, transactions among related
parties, or among parties which appear to have compensatory arrangements with
each other, may be considered as not being in the ordinary course of trade, unless
the Government is satisfied that the price and costsinvolved are comparableto those
involved in transactions among parties which are not related or do not have
compensatory arrangements.

17.(1) The export price shal be the price actually paid or payable for the subject
merchandise.

(2) In the cases where it appears that the exporter and the importer or a third
party arerelated, or that thereis a compensatory arrangement between the exporter
and the importer or athird party, or that for other reasons the price actually paid
or payable for the subject merchandise is unreliable, the export price may be
constructed on the basis of the price at which the subject merchandiseisfirst resold
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toanindependent buyer, or if thesubject merchandise isnot resold to an independent
buyer, not resold in the condition imported, on any reasonable basis.

(3) If the export price is constructed as described in Subsection (2), alowance
shall be made for all costs incurred between importation and resae.

18.(1) The export price and the normal value shall be examined on a comparable
basis to account for different physical characteristics of the merchandise, different
selling conditions in each market and any other differences affecting price
comparability and adjusted accordingly.

(2) Thenorma valueand theexport priceshal becompared asnearly aspossible
on sales made during the same period of time.

(3) Whereanexporter or importer claimsfor an adjustment under Subsection (1),
it must prove that its claim is justified.

19.  Where the country of origin of the subject merchandise is a non-market
economy country, the normal value shall be determined in the prescribed manner.

20.(1) A written petition requesting that an anti-dumping duty investigation be
initiated with regard to merchandise imported into Maaysia may be submitted by
a producer, producers or an association of producers of a like product on behalf
of the domestic industry producing such product.

(2) A petition shall include evidence of each of the elements specified in
Subsection 15(1).

(3) The Government shall, within the period prescribed, review the petition and
other available information and determine whether in fact:

(8 There is sufficient evidence to warrant an investigation into whether the
elements necessary for the imposition of an anti-dumping duty as provided
under Subsection 15(1) exist; and

(b) such an investigation is in the public interest.

(4) Where the Government determines that sufficient evidence does not exist to
warrant the initiation of an anti-dumping duty investigation or that such an
investigation is not in the public interest, the Government shal publish a notice stating
the reasons for its determination not to initiate an investigation.

(5) If the Government determines that sufficient evidence exists to warrant the
initiation of an anti-dumping duty investigation and that such an investigation isin
the public interest, the Government shall notify the appropriate interested parties
and publish a notice of initiation of investigation.

(6) TheGovernment may, inspecial circumstances, initiatean anti-dumping duty
investigation on its own accord where it has sufficient evidence of each of the
elements specified in Subsection 15(1).
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(7) Wherethe Government decidesto initiate an investigation under Subsection (6),
it shall notify the appropriate interested parties and publish anotice of initiation of
investigation.

21. A petition regquesting an anti-dumping duty investigation be initiated may be
amended subject to such conditions as the Government deems fit.

22.  The Government shall conclude an anti-dumping duty investigation within
such period as may be prescribed.

23.(1) The Government shall, within such period as may be prescribed, make a
preliminary determination regarding:

(8 Whether a dumping margin exists with respect to the subject merchandise;
and

(b) whether injury is found to exist in any one of the following ways:

(i) The domestic industry in Maaysia producing the like product is
materialy injured by reason of the subject merchandise;

(i) the domestic industry in Malaysia producing the like product is
threatened with material injury by reason of the subject merchandise;
or

(iii) the establishment of such industry in Malaysia is materially retarded
by reason of the subject merchandise.

(2) If the Government makes a negative preliminary determination with regard
to Subsection (1), it shall publish a notice stating the reasons for the negative
determination and:

(8 Continue the investigation; or

(b) terminate the investigation if the Government deems fit.

(3) If the Government makes an affirmative preliminary determination with regard
to Subsection (1), it shall continue the investigation and publish a notice of:

(8 The affirmative preliminary determination, stating the reasons for its
determination with respect to paragraphs (1)(a) and (b); and

(b) the provisiona measures applicable,
and apply such provisional measures, if necessary.

24.(1) The Government shall apply provisional measures with regard to the subject
merchandise imported into Maaysia on or after the publication of the notice of
affirmative preliminary determination where the Government determines that such
measures are necessary to prevent theinjury referred to in paragraph 23 (1)(b) from
occurring during the period of investigation.
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(2) Provisiona measures shall take the form of provisiona anti-dumping duties
guaranteed by a security equd to the amount of estimated dumping margin determined
under Subsection 23(1).

(3) The provisional measures imposed under this section shall not exceed such
period as may be described.

Final determination 25, (1) The Government shall, with such period as may be prescribed, make a final
of dumping and determination regarding:
injury.
(8 Whether a dumping margin exists with regard to the subject merchandise;
and

(b) whether injury is found to exist in any one of the following ways:

(i) The domestic industry in Maaysia producing the like product is
materialy injured by reason of the subject merchandise;

(i) the domestic industry in Malaysia producing the like product is
threatened with material injury by reason of the subject merchandise;
or

(iii) the establishment of such industry in Malaysia is materially retarded
by reason of the subject merchandise.

(2) In making afina determination under Subsection (1), the Government may
takeinto consideration whether theimposition of anti-dumping dutiesisin the public
interest.

(3) Where the Government makes a negative final determination with regard to
Subsection (1), it shall:

(8 Terminate the investigation;

(b) terminate the provisiona measures applied under Section 24, and release the
security required by such measures, and

(c) publish natice of the negative final determination, stating the reasons for its
negative determination.

(4) Where the Government makes an affirmativefinal determination with regard
to Subsection (1), it shall:

(8 Publish anatice of affirmative final determination stating the reasons for its
affirmative determination, the anti-dumping duties applicabl e and the subject
merchandise on which the anti-dumping duties apply;

(b) impose anti-dumping duties in the amounts determined in accordance with
Subsection 15(2) on the subject merchandise imported into Malaysia on or
after the date of publication of the final determination; and
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(c) impose anti-dumping duties in accordance with Subsections (5) and (6) on
imports into Malaysia for which provisional measures were applied.

(5) TheGovernment shall imposeanti-dumping duti esonthesubject merchandise
against which provisional measures were applied where:

(& The Government makes a determination of materia injury under
Subparagraph (1)(b)(i); or

(b) the Government makes a determination of threat of material injury under
Subparagraph (1)(b)(ii), it finds that the subject merchandise, in the absence
of the provisional measures, would have led to afinding of materia injury
under subparagraph (1)(b)(i).

(6) With respect to the imposition of anti-dumping duties under Subsection (5):

(8 Where the anti-dumping duty is higher than the amount guaranteed by the
security required under the provisional measures, only the amount equal to
the security shall be imposed; and

(b) wherethe anti-dumping duty is less than the amount guaranteed by the security
required under the provisional measures, thefull amount of the anti-dumping
duty shal be imposed and the excess amount of the security shall be
reimbursed or released.

(7) Notwithstanding Subsections (4) and (5), the Government may impose
anti-dumping duties on the subject merchandise imported into Malaysia within a
period of 90 days prior to the application of provisional measures if:

(8 The Government finds injury that is difficult to repair;

(b) such injury is being caused by massive imports of the subject merchandise
in a short period of time; and

(o) thereis ahistory of dumping which caused injury, or the importer was or
should have been aware that the exporter practices dumping and that such
dumping would cause injury.

(8) When an anti-dumping duty is imposed on the subject merchandise, such
anti-dumping duty shall beimposed in the appropriate amount on acompany specific
basis, where practicable, and on a non-discriminatory basis on al imports of such
merchandise into Malaysia from the country found to be dumping the subject
merchandise.

Termination of 26.(1) Notwithstanding any other provisions of this Act, an investigation may be
investigation. terminated at any time if:

(8 The petitioner withdraws the petition; or

(b) there are changed circumstances,
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provided that the Government determines that such termination is in the public
interest.

(2) If atermination pursuant to Subsection (1) occurs prior to the preliminary
determination, the Government shall publish a notice of such termination stating
the reasons for the termination.

(3) If a termination pursuant to Subsection (1) occurs after the preliminary
determination, the Government shall:

(8 Terminate any provisional measures referred to in Section 24 and release
the security required by such measures; and

(b) publish anatice of such termination, stating the reasons for the termination.

Suspension of 27.(1) Aninvestigation may be suspended at any time if undertakings are accepted
investigation. by the Government.

(2) Beforeaccepting the undertakings, the Government shall determinethat such
undertakings:

(& Will eiminate the dumping margin or the injurious effects caused by the
subject merchandise;

(b) can be monitored effectively; and
(c) arein the public interest.

(3) If the undertakings are accepted by the Government prior to the preliminary
determination, the Government shall suspend the investigation and publish anotice
stating the reasons for the acceptance of such undertakings.

(4) If the undertakings are accepted by the Government after the preliminary
determination, the Government shall:

(8 Suspend the investigation;

(b) suspend any provisional measures applied under Section 24 and release al
or part of the security required by such measures as the Government deems
appropriate; and

(c) publish a notice stating the reasons for the suspension of the investigation
and actions under paragraph (b).

(5) Notwithstanding the acceptance of the undertakings, the investigation may
be completed upon the written request of the interested foreign government or if
the Government so decides.

(6) Where the Government completes the investigation pursuant to Subsection (5),
or for any other reason, and makes an affirmative determination, the undertakings
shall remain in effect consistent with the provisions of this Act.
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(7) Where the Government completes the investigation pursuant to Subsection (5),
or for any other reason, and makes a negative determination, the undertakings shall
lapse, except in circumstances referred to in Subsection (8).

(8) Wherethe negative determination referred to in Subsection (7) isdueinlarge
part to the existence of the undertakings, the undertakings may be maintained
consistent with the provisions of this Act.

(9) The Government may resume a suspended investigation at any time if it
determines that the undertakings accepted under Subsection (1) no longer meet the
reguirements of Subsection (2) or there isamateria violation of the undertakings.

(20) If the Government resumes an investigation pursuant to Subsection (9),
it shall take expeditious action to:

(8 Make a preliminary determination pursuant to Section 23, if necessary;

(b) apply provisiona measures in conformity with Section 24; and

(c) make afinal determination pursuant to Section 25.

(11) The Government may use the facts available with respect to any
determination under Subsection (10) where amateria violation of the undertakings
occur.

(12) In the cases mentioned in Subsection (9), the Government may impose
anti-dumping duties in conformity with Section 25 on the subject merchandise
imported into Maaysia within aperiod of 90 days prior to the provisional measures

applied under Subsection (10);

Provided that such retroactive assessment shall not be applied to subject
merchandise imported prior to the violation.

28.(1) Whenever an appropriate interested party provides information to the
Government, or the Government otherwise obtains information, that:

(8 The dumping margin has changed substantialy;

(b) arefund of an anti-dumping duty is no longer necessary;

(c) the imposition of an anti-dumping duty is no longer necessary;
(d) an undertaking is no longer necessary or should be modified; or

(e) an anti-dumping duty which is required to be terminated pursuant to
Subsection (6) should be maintained,

the Government may conduct anadministrativereview if the Government determines
that such review is in the public interest:
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Provided that no administrative review shall be undertaken unless the period
prescribed has lapsed.

(2) If the Government decides to conduct an administrative review under
Subsection (1), the Government shall:

(a) Publish a notice of the initiation of an administrative review; and

(b) conduct such review, alowing appropriate interested parties an opportunity
to provide comments.

(3) Any administrative review conducted pursuant to Subsection (2) shall be
completed within such period as may be prescribed.

(4) Onthecompletion of theadministrativereview, the Government shall publish
afinal administrativereview determination, stating thereasonsfor itsdetermination.

(5) Except in the case of an administrative review for a refund under
paragraph (1)(b), any determination made pursuant to Subsection (4) shall apply
to the subject merchandise imported on or after the date of publication of the
administrative review determination.

(6) Anti-dumping duties shall not be collected on imports made after five years
from the date of publication of the notice of thefinal determination under Section 25,
unlessthe Government determineson thebasisof an administrativereview that there
is good cause for the continued imposition of such duties.

29.(1) Theappropriateinterested partiesshall havetheright to appeal tothe Tribuna
against:

(& An affirmative or negative final determination under Section 25; or

(b) any final administrative review determination under Subsection 28(4).

(2) An appea shal be filed within 14 days from the date of the notice of
affirmative or negative fina determination under Section 25 or from the date of the
final administrative review determination under Subsection 28(4).

PART 1V

ADMINISTRATION

30.(1) Any petition to be submitted under Parts Il and 111 shall be submitted to the
Minister.

(2) Subject to the provisions of this Act, any action to be conducted or taken
under this Act shall be conducted or taken by any person or officer authorized in
writing in that behalf by the Minister.
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(3) Any finding of an investigation, whether for the purpose of a preliminary
or find determination, or an administrative review, under this Act, shal be forwarded
to the Minister.

(4) The Minister shal make arecommendation to the Minister of Finance who
shall make a determination for a decision.

(5) The collection of any countervailing or anti-dumping duty imposed under
this Act shall be conducted by an officer of customs.

(6) If any question arises asto whether any particular productisor isnot included
in any notification given under this Act, such question shall be referred to the
Minister who shall make a decision on the matter.

31. No action or prosecution shal be brought, instituted or maintained in any
court against any person or officer authorized under this Act for or on account of
or in respect of any act ordered or done for the purpose of carrying into effect this
Act, and no suit or prosecution shal lie in any court against any other person for
or on account of or in respect of any act done or purported to be done by him under
the order, direction or instruction of any such person or officer if the act was done
in good faith and in areasonable belief that it was necessary for the purposeintended
to be served thereby.

32.(1) There shall be established a Tribunal to perform the functions specified in
Sections 14 and 29.

(2) The Minister shall appoint the Chairman of the Tribunal and not more than
two other persons as members of the Tribunal.

(3) The Chairman and members of the Tribunal shall hold office for a period
not exceeding three years, after which they shall be eligible to be reappointed.

(4) TheMinister shall determinetheremuneration and other termsand conditions
of the appointment of the Chairman and members of the Tribunal.

(5) The Minister may declare the office of any member of the Tribunal vacant
on the grounds that the member is found to be unfit to continue in office or unable
to perform the duties thereof.

(6) The Chairman or any members of the Tribuna may at any time resign from
his office by giving notice in writing to the Minister.

(7) The Chairman and members of the Tribuna shall be deemed to be public
servants within the meaning of the Pena Code.

(8) The Minister may make such rules as may be necessary or expedient for the
purpose of enabling the Tribunal to carry out itsfunctions, and in particular, without
prejudice to the generality of the foregoing, such rules may provide for the
constitution, officers and proceedings of the Tribunal.
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regulations made under this Section, make specia provision to regulate those specified
areas for the purposes of this Act.

34.(1) This Act shall be construed as one with the Customs Act 1967.

(2) In the event of any inconsistency occurring between the provisions of the
Customs Act 1967 and the provisions of this Act, the provisions of this Act shall
prevail.

PART V

GENERAL

35. Whereimportsof merchandiseform morethan one country aresimultaneously
subject to countervailing or anti-dumping duty investigations or both, the Government
may cumul atively assess the effects of subsidized and dumped merchandise or both
on the domestic industry.

36. Any information provided which is false or materialy inaccurate shall be
rejected without prejudice to whatever penalties that may be applicable under
regulations made under this Act or any other written law.

37. The Government may take action to prevent circumvention of the application
of countervailing and anti-dumping duties as may be prescribed.

38. (1) Allinterested partiesin acountervailing or anti-dumping duty investigation
shdl be given notice of the information required by the Government and opportunities
to present al evidence they consider relevant.

(2) The Government shall, whenever practicable, provide an opportunity
for al interested parties to see information submitted that is not confidential which
is relevant to the presentation of their case.

39. (1) Anyinformationwhich isby itsnature confidential, or any information
which is provided on a confidential basis by parties to an investigation, shal for
good cause shown, be treated as such by the Government.

(2) The confidential nature of a document shall not be used as areason for
refusing to provide it to the Government.

(3) The Government shall be responsible for ensuring the confidentiality
of such documents.

(4) Confidential information shall not be disclosed without specific written
permission from the party submitting the confidentia information.
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(5) TheGovernment shall requirepartiesproviding confidentia information
tofurnishnon-confidential summariesthat aresufficientindetail to permit reasonable
understanding of the substance of the confidential information.

(6) Intheevent of such partiesindicate that such information is not susceptible
of summary, a statement of reasons why summarization is not possible shall be
provided.

(7) the Government may disregard information presented if:

(& The Government finds that a request for confidentiality under
Subsection (1) is not warranted and the supplier of the information
nevertheless is unwilling to make the information public;

(b) the non-confidential summaries as required under Subsection (5)
are not in sufficient detail; or

(c) the reasons given for not providing non-confidential summaries
under Subsection (6) are not deemed adequate and the party
supplying the information nevertheless refuses to provide
non-confidential summaries.

40. The Government may decide to verify the accuracy for any information
submitted during an investigation or administrative review using any reasonable
method to conduct the verification.

41. Where any interested party refuses access to, or otherwise does not provide,
necessary information within a reasonable period or significantly impedes an
investigation, including refusal to allow verification of itsinformation, preliminary
and fina determinations or either subsidization or dumping may be made on the
basis of the facts available.

42. If inthe course of an investigation the Government discovers practices which
appear to be subsidies or dumping, but were not included in the matters alleged in
the petition, then the Government may, if there is sufficient time, investigate the
practices.

43. (1) When no applicable international obligation on countervailing and
anti-dumping duties exist between Maaysia and the interested foreign government:

(& Countervailing and anti-dumping duties may be imposed without
regard to an investigation referred to in Sections 4 and 20; and

(b) theGovernment shall beentitled to useany administrativeand legal
definition, methodology and procedure it deems appropriate, with
regard to the investigations.

(2)  When applying the provisions of Subsection (1), consideration shall be
given to the laws and regulations of the interested foreign Government and their
application to Maaysian exports.
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country of origin, but is exported to Maaysia from an intermediate country, the
provisions of the Act shall be fully applicable and the transaction, for the purposes
of this Act, shall be regarded as having taken place between the country of origin
and Maaysia.

45. All notices required to be published under this Act shall be published in the
Gazette, unless otherwise specified.

46. Nomerchandiseshall besubject toboth anti-dumping and countervailing duties
to compensate for the same situation of dumping or subsidization.

47.  Any investigation conducted under this Act shall not hinder the procedure for
customs clearance.

48. Any person acting for and on behdf of or under the direction of the Government
under this Act shall be deemed to be apublic servant within the meaning of the Penal
Code.

49. (1) No person who has access to any statement, accounts, record,
correspondence, document, information or any other material obtained pursuant to
the provisions of this Act shall disclose such statement, accounts, record,
correspondence, document, information or other material to any other person unless:

(& Such disclosure is authorized by the Minister; or
(b) such disclosure is made for the purposes of this Act.

(2) Any person who contravenes Subsection (1) shall be guilty of an offence
and shall, on conviction, be liable to a fine not exceeding one hundred thousand
ringgit or to imprisonment for a term not exceeding one year or to both.

50. (1) TheMinister may make such regulations as may be necessary or expedient
for giving full effect to the provisions of this Act, for carrying out the purposes of
this Act or any provisions thereof, or for the further, better or more convenient
implementation of the provisions of this Act.

(2) Without prejudice to the generality of Subsection (1), regulations may
be made:

(& To prescribe the time periods for any action to be taken under this
Act;

(b) toprovidefor extensions of time for any action to be taken and the
circumstances when extensions may be granted;

(c) to provide for the form and content of notices required for the
purposes of thisAct and the proceduresrelated to the giving of such
notices;

(d) to provide for anti-circumvention measures;
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(e) to provide for the procedures of investigations, administrative
reviews and appedls;

(f) to provide for any fee to be charged in respect of any matter or
things required for the purposes of this Act;

(g) to provide for the forms of undertakings which may be accepted
by the Government and the procedures related thereto; and

(h) to provide for al matters which are required to be prescribed or
which are necessary or expedient to give effect to this Act.

(3) Regulations made under this Section:

(& May provide that any act or omission in contravention of any
provisions thereof shall be an offence; and

(b) may providefor theimposition of penaltieswhich shall not exceed
three hundred thousand ringgit for such offence.

Repeal of the 51. The Customs (Dumping and Subsidies) Act 1959 is hereby repealed.
Customs (Dumping

and Subsidies) Act

1959, Act 361.
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Act 504.

Citation and
commencement.
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COUNTERVAILING AND ANTI-DUMPING
DUTIES ACT 1993

COUNTERVAILING AND ANTI-DUMPING DUTIES
REGULATIONS 1994

In exercise of the powers conferred by Section 50 of the Countervailing and
Anti-Dumping Duties Act 1993, the Minister makes the following regulations:

PART |

PRELIMINARY

1 These regulations may be cited as the Countervailing and Anti-Dumping
Duties Regulations 1994 and shall be deemed to have come into force on
28 April 1994.

PART I
PETITIONS

2. (1) A petition requesting that a countervailing or an anti-dumping duty
investigation be initiated shall contain the name and address of the petitioner and,
to the extent reasonably available to the petitioner, the following particulars:

(8 the identity of the domestic industry on behalf of which the petition
is submitted, including the names and addresses of the other producers
of the like product in the domestic industry, and in the case where the
petition is submitted on behalf of the regiona producers of the like
product, information and details to support the carrying out of an
investigation on aregional basis,

(b) adetailed description of the merchandise that defines the requested scope
of theinvestigation, including technica characteristicsand uses of such
merchandise and its current Malaysian tariff classification;

(c) the name of the country in which the merchandise is produced and,
if such merchandiseisimported from acountry other than that in which
it is produced, the name of the intermediate country;

(d) thename and address of each party the petitioner believesis producing
the merchandise for export or is exporting to Malaysia and:

(i) in relation to a countervailing duty petition, is receiving a
subsidy; or

(ii) in relation to an anti-dumping duty petition, is selling the
merchandise at prices below the normal value;
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(e) any factua information, particularly documentary evidence, relevant
to the alleged subsidy or dumping, including:

(i) inrelationtoacountervailing duty petition, theauthority which
provided the subsidy and the manner in which the subsidy is
provided and an estimate of the vaue of the subsidy to producers
or exporters of the merchandise; or

(ii) inrelation to an anti-dumping duty petition, information relevant
to the calculation of the normal value and export price of the
merchandise;

(f) thevolumeand vaueof themerchandiseimported into Maaysiaduring
the most recent two year period and during any other recent period that
the petitioner believesto be morerepresentative or, if the merchandise
wasnot importedinto Maaysiaduringthetwo-year period, information
as to the likelihood of its sale for importation into Maaysia;

(g) the name and address of each party who the petitioner believes is
importing or, if there were no importations, is likely to import the
merchandise;

(h) evidenceof injury tothedomesticindustry by reason of themerchandise
included in the petition;

(i) ifthepetitioner believesthat thecircumstances described in Subsections
10(7) and 25(7) of the Act may occur, factual information regarding:

(i) materia injury which is difficult to repair;

(ii) massive imports of the merchandise in a short period of time
prior to the submission of the petition; and

(iii) inrelation to acountervailing duty petition, information about
an export subsidy which is inconsistent with the international
obligations of the foreign government, if applicable; or

(iv) in relation to an anti-dumping duty petition, evidence of a
history of dumping by the exporters or evidence that the
importer was aware or should have been aware that the
merchandise was being sold in Malaysia at prices less than the
norma vaue, and

() any other factua information on which the petitioner relies.

(2) Inrdation to paragraph (1)(h), a petitioner should include factua information
on relevant economic factors and indices which have a bearing on the condition of
such domestic industry, such as actua and potential declinein output, sales, market
share, profits, productivity, returnsor investments, factorsaffecting domestic prices
and actua and potential negative effects on cash flow, inventories, employment,
wages, growth, ability to raise capital and investment.
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(3) The petitioner shall submit, together with the petition, a non-confidential
version of such petition which can be released publicly.

(4) The Government shall not consider any factual information in the petition
for which the petitioner requests confidentia treatment unless the petitioner meets
the requirements of Section 39 of the Act.

3. (1) Onreceipt of acountervailing duty petition, the Government shall, as soon
aspracticable, notify representativeof theinterested foreigngovernmentinMalaysia
of such receipt of petition for the purpose of Subsection 5(1) of the Act.

(2) The provision of an opportunity for consultations as provided in the Act
shall not prevent the Government from proceeding expeditiously with regard to
initiating theinvestigation, reaching preliminary or final determinationsor applying
provisiona or final measuresin accordance with the provisions of the Act and these
Regulations.

4. (1) Subject to Subregulation (2), a petitioner may make amendments to the
petition submitted under Subsection 4(1) or 20(1) of the Act prior to the preliminary
determination unless exceptiona circumstances justify an amendment to be made
after the preliminary determination.

(2) TheGovernment shall be entitled to refuse to accept any amendmentswhere
it determines that the amendments would serioudy impede or disrupt the investigation
or would adversely affect the rights of interested parties under the Act.

PART IlI

INVESTIGATION PROCEDURES

5. (1) Upon receipt of the countervailing or anti-dumping duty petition, the
Government shall review the petition and determine the class of merchandise that
is to be the scope of the investigation and whether the petitioner is submitting the
petition on behalf of the domestic industry in respect of that class of merchandise.

(2) Wherethere are more than one class of merchandise specified or described
in the petition, the Government may decide to segregate the investigation into two
or more categories of subject merchandise, where appropriate.

6. (1) The Government shall make a determination as to the adequacy of the
countervailing or anti-dumping duty petition within 14 days from the date of receipt
of a properly submitted petition.

(2) Where the Government determines that the petition is inadequate, the
Government will reject the petition and notify the petitioner of the reasons for such
rejection.

7. Where the Government is satisfied that:

(8 sufficient evidence has been presented with regard to the elements
necessary for the imposition of countervailing or anti-dumping duties;
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(b) the petition is submitted on behalf of the domestic industry producing
the like product; and
(c) such an investigation would be in the public interest,
the Government shall initiate an investigation.

8. A notice of initiation of investigation to be published under Subsection 4(5) or
(7) and subsection 20(5) or (7) of the Act shall contain the following information:

(& the name of the country in which the subject merchandise is produced
or, if the merchandise isimported from a country other than in which
it is produced, the name of the intermediate country;

(b) a description of the subject merchandise which is the scope of the
investigation;

(c) abrief description of the alleged subsidy or dumping to beinvestigated;

(d) abrief summary of the elements on which the allegations of injury are
based;

(e) the address where information and comments may be submitted;
(f) the date of initiation of the investigation; and
(g) the proposed time-limits for the investigation.

9. (1) The Government may prepare and distribute questionnaires to any party
relevant to the countervailing or anti-dumping duty investigation within areasonable
period from thedate of publication of the notice of initiation of investigation in order
to obtain information which it deems necessary for making a determination under
the Act.

(2) A party receiving a questionnaire shall be given at least 30 days to reply.

(3) Anextension of the time period specified in Subregulation (2) may be granted
by the Government if requested by a party in writing and if the Government is
satisfied with the reasons given for the request.

(4) Any reply to the questionnaires submitted to the Government after the due
date shall not be considered by the Government.

(5) For the purpose of thisregulation, aquestionnaire shall be deemed to have
been received by a party one week from the day on which it was sent to the party
or to the appropriate representatives of the interested foreign government in Madaysia,
as the case may be.
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Preliminary 10. (1) The Government shall make a preliminary determination under Section 8
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or 23 of the Act within 90 days from the date of publication of the notice of initiation
of investigation.

(2) In specia circumstances, the Government may extend the time period for
making a preliminary determination by an additional 30 days.

11. Where the Government makes a negative preliminary determination under
Subsection 8(3) or 23(3) of the Act, the Government shall continue theinvestigation
unlessit is satisfied that the elements necessary for the imposition of countervailing
or anti-dumping duties will not be found to exist even if the investigation is continued.

12. (1) Wherethe Government makes an affirmative preliminary determination under
Subsection 8(3) or 23(3) of the Act, the Government shall continue theinvestigation
and publish a notice of affirmative preliminary determination and application of
provisional measures which shall set forth adequate reasons for the affirmative
determination regarding the elements necessary for the imposition of provisiona
duties, and shall aso refer to matters of fact and law that have led to arguments
being accepted or rejected.

(2) Without prejudice to the generality of Subregulation (1), the notice shall
contain:

(& thenamesof theexporters, wherepractical, and the name of thecountry
in which the subject merchandise is produced or any intermediate
country involved,

(b) adescription of the subject merchandise that is sufficient for customs
purposes, including the current Malaysian tariff classification;

(c) the amount of subsidy or dumping found to exist and the basis for
determination;

(d) factorsthat haveled to theinjury determination, including information
on factorsother than subsidized or dumped importsthat have beentaken
into account when the injury determination was made;

(e) any other reasons leading to the preliminary determination;

(f) the reasons why provisional measures are necessary; and

(g) the proposed time-limits for making a final determination.
13. (1) Provisional measures may be taken only after the publication of the notice
of affirmativepreliminary determination and shall not beapplied earlier than 60 days
from the date of the initiation of the investigation.

(2) Unless the Government grants an extension of time that is consistent with

Mdaysia s international obligations in such matter, the period for the application

of provisional measures shall not exceed 120 days from the date of the publication
of the notice of the affirmative preliminary determination.
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14. (1) With respect to Subsections 10(7) and 25(7) of the Act, a petitioner may
make a written request to the Government at any time prior to 30 days before the
final determinationfor theretroactiveimposition of countervailing and anti-dumping

duties.

(2) Such request shall contain factual information of:

@
(b)

(©

(d)

materia injury to the domestic industry which is difficult to repair;

massive imports of the subject merchandise in a short period of time;
and

in relation to the imposition of countervailing duties, export subsidy
which is inconsistent with the international obligations of the foreign
government; or

in relation to the imposition of anti-dumping duties, the history of
dumping by the exporters or evidence that the importer was aware or
should have been aware that the exporter practises dumping and that
such dumping would cause injury to the domestic industry.

15. (1) A fina determination under Sections 10 and 25 of the Act shall be made
within 120 days from the date of the publication of the notice of the preliminary
determination.

(2) A notice of afina determination, affirmative or negative, shall include al
relevant information on the matters of fact and law and reasons that have led to the
determination, due regard being given to the requirement for the protection of
confidentia information, and in particular:

@

(b)

(©

(d)

C)

(f)
(9)

The names of the exporters and producers of the subject merchandise,
where practical, and of the country in which the subject merchandise
is produced or of any intermediate country involved;

adescription of the subject merchandise that is sufficient for customs
purposes, including the current Malaysian tariff classification;

the amount of subsidy or dumping found to exist and the basisfor such
determination;

factorsthat haveled to theinjury determination, including information
on factorsother than subsidized or dumped importsthat have beentaken
into account when the injury determination is made;

any other reasons leading to the final determination;

the countervailing or anti-dumping duties to be imposed,;

the reason why final countervailing or anti-dumping duties should be

collected with regard to the subject merchandise for which provisional
measures were applied; and
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(h) thereason for the retroactive imposition of duties under Subsection 10(7)
or 25(7) of the Act, if applicable.

(3) The Government shall make a negative final determination whenever it
determines that any one of the elements required under Section 10 or 25 of the Act
does not exist or where the amount of subsidy or dumping or the volume of
subsidized or dumped imports, actua or potentia, is negligible.

16. (1) Interested parties may submit commentsregarding administrative errorswithin
10 days from the date of publication of the notice of final determination.

(2) If the Minister is satisfied that administrative errors exist, the final
determination shall be amended within 30 days from the date of the publication of
the notice of fina determination.

17. (1) Without prejudice to any other provisions of the Act, a mutualy agreed
solution may be reached through consultations under Section 5 of the Act.

(2) Whereamutually agreed solution isreached, the Government shall publish
a notice setting forth the terms of the mutually agreed solution.

18. (1) The Government may consult the domestic industry before accepting any
undertaking and suspending a countervailing or anti-dumping duty investigation under
Sections 12 and 27 of the Act.

(2) The Government may accept the following forms of undertakings:

(& inrelation to a countervailing duty investigation:

(i) thegovernment of the exporting country agreesto eiminate,
offset or limit the subsidy;

(ii) the exporters agree to renounce the subsidy;

(iii) the exporters agree to revise their prices to eliminate the
injurious effect of the subsidy; or

(iv) the government of the exporting country or the exporters
agree to take such other action so as to eliminate the
injurious effects of the subsidy; and

(b) inrelation to an anti-dumping duty investigation:

(i) the exporters agree to revise their prices to eliminate the
injurious dumping; or

(ii) the government of the exporting country or the exporters
agree to take such other action so as to eiminate the
injurious effects of the dumping.
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(3) Except in extraordinary circumstances, undertakings may not be offered
later than 60 days before the final determination.

(4) With respect to Subsections 12(3) and 27(3) of the Act, the Government
shall publish the notice of preliminary determination at the time the notice stating
the reasons for the acceptance of such undertakings is published.

(5) TheGovernment may requireany interested foreign government or exporter
from whom undertakings have been accepted to provide, from time to time,
informationrelevant to thefulfilment of such undertakings, andto permit verification
of pertinent data.

(6) A request to complete the investigation under Subsection 12(5) or 27(5) of
the Act shall bemadeinwriting by theinterested foreign government within 14 days
from the date of publication of the notice of suspension of investigation.

(7) Where the Government receives the request for the completion of
investigation within the time specified under Subregulation (6) and decides to complete
the investigation, the Government shall publish a notice of the continuation of the
investigation, and shall make the final determination within 180 days from the date
of the request for the completion of investigation.

(8) Where a materia violation of the undertakings occurs before the final
determination can be completed under Subregulation (7), the Government shall
immediately apply provisional measures based upon the preliminary determination
or on any other reasonable basis.

(9) Where a materia violation of the undertakings occurs after the final
determination has been completed under Subregulation (7), the Government shall
immediately impose countervailing or anti-dumping duties based upon that final
determination.

(10) Where applicable, the amount of duties to be imposed under
Subsections 12(12) and 27(12) of the Act shall be based upon information available.

PART 1V

INJURY DETERMINATIONS

19. For the purpose of Regulations 20 and 21, the term "injury" means:
(& materia injury to a domestic industry producing a like product;

(b) threat of material injury to a domestic industry producing a like
product; or

(c) materia retardation of theestablishment of such domesticindustry.

20. (1) In order to determine injury to the domestic industry for the purpose of
paragraphs 3(1)(b) and 15(1)(b) of the Act, the Government shall base its
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determination on an evaluation of relevant economic factors and indices having a
bearing on the condition of such industry.

(2) The factors and indices referred to in Subregulation (1) shall include:

(8 actua and potentia decline in output, sales market share, profits,
productivity, returns or investments;

(b) factors affecting domestic prices, and

(o) actua and potential negative effects on cash flow, inventories,
employment, investment, wages, growth or ability to raisecapital.

(3) Thefactors and indices mentioned in Subregulation (2) shal not be exhaustive
nor shall one or severa of such factors or indices be necessarily conclusive.

21. (1) Inorder to determine whether injury to the domestic industry is by reason
of the subject merchandise under paragraphs 3(1)(b) and 15(1)(b) of the Act, the
Government shall consider, among other factors:

(8 whether there has been a significant increase in subsidized or dumped
imports, in absolute or relative terms;

(b) whether there has been significant price undercutting by subsidized or
dumped imports; and

(c) whether there has been significant price suppression or depression by
subsidized or dumped imports.

(2) The Government shall assess the effect of subsidized or dumped imports
in relation to the domestic production of thelike product where available data permit
the separate identification of production in accordance with such criteria as the
production process and producer's sales and profits.

(3) Where the domestic production of the like product has no separate identity
as described in Subregulation (2), the Government shall assess the effects of the
subsidized or dumped imports by examining the production of the narrowest group
or range of products, which includes the like product, for which necessary
information can be provided.

(4) The Government shall aso consider whether there are other factors which,
a the sametime, areinjuring the domesticindustry. Injury to the domesticindustry
caused by other factors shall not be attributed to the subsidized or dumped imports.
The expression " by reason of" in Subregulation (1) shall beinterpreted to mean that
the merchandise under investigation must be a cause of injury to the domestic
industry.

(5) The Government shall also consider as onefactor theamount of the subsidy
or the margin of dumping found to exist.
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(6) The Government shall provide an explanation as to how the factors in

Subregulation (1) have been considered in any determination of injury under
paragraphs 3(1)(b) and 15(1)(b) of the Act.
22. (1) For the purpose of subparagraphs 3(1)(b)(ii) and 15(1)(b)(ii) of the Act,
adetermination of threat of material injury to the domestic industry shall be based
on facts and not merely alegation, conjecture or remote possibility, and that such
materia injury is imminent.

(2) Whendetermining threat of material injury, the Government shall consider,
among other factors:

(8 contracts for future shipment of the subject merchandise to Maaysia;

(b) capacity utilization in the foreign country under investigation;

(c) price undercutting by the subject merchandise;

(d) recent import trends of the subject merchandise; and

(e) theexistence of significant inventories in the country under investigation.
23. (1) Inorder to determine whether materia retardation of a domestic industry
exists under subparagraphs 3(1)(b)(iii) and 15(1)(b)(iii) of the Act, the Government

shall base its determination on:

(8 whether a domestic industry producing the like product may be
established;

(b) the possible viability of such an industry; and

(c) thetimeperiod required for the establishment and devel opment of such
an industry.

(2) For the purposes of Subregulation (1), the Government shal consider, among
other factors, feasibility studies, negotiated loans and contracts for the purchase of
machinery aimed at new investment projects or the expansion of existing plants.

PART V

SUBSIDIES AND DUMPING

24. (1) Thefollowing formsof financial benefit or contribution shall be considered
as subsidy by the Government:

(8 wheregovernment practiceinvolvesadirect or potential direct transfer
of funds or liabilities;

(b) where government revenue that is otherwise due, is foregone or not
collected;
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(©

(d)

C)

where the Government provides goods or services, other than genera
infrastructure, or purchases goods;

where the Government makes payments to a funding mechanism or
entrusts or directs a private body to carry out one or more of the type
of functions mentioned in paragraphs (a) to (c) which would normally
be vested in the Government and the practice does not differ from
practices normaly followed by governments; or

there is any form of income or price support.

(2) If no cash flow effect can be calculated, the Government may make an
estimate of the financia benefit.

(3) The Government shall consider afinancid benefit or contribution as an export
subsidy where the digibility for, or the amount of, benefit or contribution under
a programme is associated, in law or in fact, to actual or anticipated exportation
or to export earnings.

(4) The Government shall consider a financial benefit or contribution as a
domestic subsidy where the digibility for the benefit or contribution is limited, in
law or infact, to aspecific enterprise, industry or group of enterprises or industries.

25. (1) TheGovernment shall calculatetheamount of subsidy provided with respect
to the subject merchandise based upon the following principles:

@

(b)

(©

(d)

C)

(f)

the Government will calculate the total subsidy provided with respect
tothesubject merchandiseduringthedesignated period of investigation;

the Government will regard a subsidy to be received at the time when
there is a cash flow effect on the enterprise, industry or exporters
receiving the subsidy:

Provided that where this methodol ogy will significantly distort the
subsidy level, the Government may use any other reasonable method
to determine when a subsidy is received;

the Government will either calculate the entire subsidy received by the
enterprise, industry or exporters as to be expended in asingle year or
on an annual basis for two or more years, as it deems appropriate;

the Government will alocate the subsidy to those products to which
the subsidy is associated,;

the Government will calculate a weighted average subsidy applicable
to the product on a country-wide basis;

the amount of subsidy shall be determined per unit, on an ad valorem
basis, or on any other reasonable basis;
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(g) the Government may subtract the amount of:

(i) any application fee, deposit or similar payment paid in order
to qualify for, or to receive, the subsidy; and

(ii) export taxes, duties or other charges collected on the export
of the merchandise to Malaysia specificaly intended to offset
the subsidy received.

26. (1) For the purpose of determining normal value under Section 16 of the Act,
the Government will normally examine any sale of the comparable merchandise in
the domestic market of the exporting country during the six-month period preceding
the initiation of an investigation or any additional or aternative period that the
Government deems relevant or necessary if such sales permit a proper comparison.

(2) Sdesof the comparable merchandisein the domestic market do not permit
a proper comparison where:

(8 thequantity of merchandise sold for consumption in the domestic market
during the period being examined is so small in relation to the quantity
soldfor exportationto Maaysiaor tototal export that itisaninadequate
basis for the normal value of the merchandise; or

(b) thesalesinthe domestic market are not inthe ordinary course of trade.
27. Where sdes of the comparable merchandise do not permit a proper
comparison as specified in Subregulation 26(2), the Government shall consider the
normal value to be:
(8 the comparable price actualy paid or payable in the ordinary course
of trade for comparable merchandise exported to any third country;
or

(b) the constructed value of the subject merchandise.

28. (1) The Government generally will select the third country for the purposes
of paragraph 27(a) based on the following criteria:

(8 the merchandise exported to the third country is similar to the
merchandise exported to Malaysia and the Government determinesthat
the value of sales to the country is adequate;

(b) themarketinthethird country, interms of structure and development,
is similar to the Malaysian market;

(c) the sdesin the third country are in the ordinary cause of trade; and

(d) any other criteria the Government deems relevant based on the
circumstances of a particular industry.
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(2) The Government may aggregate sales to more than a single third country
in order to find adequate volume of sales for the purpose of paragraph (1)(a).

29. (1) For the purpose of paragraph 27(b), the constructed value of a subject
merchandise shall be the sum of:

(8 the cost of materials and of fabrication or other processing method
employed in producing such or similar merchandise;

(b) an amount for genera expenses which is equal to the actual expenses
incurred on sales of the genera class or kind of merchandise; and

(c) an amount for profit which is equa to:
(i) the actua profit earned by the exporter;

(ii) anamount usually earned by the producersin the same country
of exportation on sales of the same genera category; or

(iii) any other reasonable method of caculating profit.

(2) Atransactiondirectly or indirectly between related parties or among parties
which appear to have compensatory arrangements with each other may be
disregarded.

(3) Ifatransactionisdisregarded under Subregulation (2) and thereare no other
transactions available for consideration, then the determination of the amount required
to be considered under Subregulation (1) shall be based on the best information
available as to what the amount would have been if the transaction had occurred
between unrelated parties or parties without the compensatory arrangements.

30. In calculating the export price under Section 17 of the Act, the Government
will deduct the amount of any anti-dumping duty that the producer or reseller:

€) has paid directly on behaf of the importer; or
(b) has reimbursed to the importer.

31. Asagenera matter, a specific company export price and normal vauewill
be calculated on a weighted average basis.

32. (1) The Government will make the following adjustments to ensure a far
comparison between the normal value and the export price of a merchandise:

€) the Government will make reasonable alowances for transport
expenses such as freight, shipping, insurance or other similar
expenses to ensure the prices are comparable normaly at an
ex-factory level;
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(b) the Government will make reasonable allowances for differences
in the physical characteristics of merchandise compared if the
Government is satisfied that the amount of any price differenceis
wholly or partly due to such physical differences;

(© the Government will make reasonable allowances for a bona fide
difference in the selling conditions of the sales compared if the
Government is satisfied that the amount of any price differenceis
wholly or partly due to such differences in the selling conditions
suchascommissions, credit terms, guarantees, warranties, technical
assistance and servicing;

(d) the Government will make reasonable allowances for differences
in selling costs incurred by the producer or reseller but only to the
extent that such costs are assumed by the producer or reseller on
behalf of the purchaser;

(e the Government will calculate normal value and export price based
on comparable quantities of merchandise, but where the quantities
are not comparable and the Government is satisfied that the amount
of any price difference is wholly or partly due to such difference
in quantities, the Government may make areasonable allowance for
the difference;

® the Government will calculate normal value and export price based
on saes at the same commercia level of trade, but wheretheleves
of tradearedifferent and the Government i s satisfied that the amount
of any price difference iswholly or partly due to such difference,
the Government may make a reasonable alowance for the difference;
and

(9) the Government will makeany other adjustmentsit deemsnecessary
to ensure a fair price comparison.

(2) Any price used to establish either normal value or export price shal be net
of al discountsand rebates directly linked to the sales under consideration, provided
that the exporter furnishes sufficient evidence that any such reduction from the gross
price has actually been granted.

(3) TheGovernment may recognizedeferreddiscountsif they aredirectly linked
tothesalesunder consideration andif evidenceis produced to show that the discounts
were based:

€) on consistent periods; or

(b) on an undertaking to comply with the conditionsrequired to qualify
for the deferred discount.

(4) TheGovernment may disregard adjustmentsto normal valueor export price
which are insignificant in nature.
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economy country, the Government shall:

€) in the case of subsidy, deem the amount of subsidy to be the
difference between the ex-factory price of the like product sold by
domestic manufacturersin the Malaysian market and the ex-factory
price of the subject merchandise imported from the non-market
economy country; and

(b) in the case of dumping, calculate the normal vaue of the subject
merchandise based on:

(i) thepricesof comparablemerchandisesoldintheordinary
course of trade in a surrogate country;

(ii) thecost to make and sell comparable merchandise in the
ordinary course of trade in a surrogate country;

(iii) the prices of comparable domestically produced
merchandise sold in Maaysia in the ordinary course of
trade; or

(iv) any other appropriate method.
PART VI
REVIEWS

34. (1) An administrative review to be conducted by the Government under
Sections 13 and 28 of the Act shall be undertaken only after one year has lapsed
from the date of publication of the decision of which the review is sought.

(2) Anadministrative review undertaken by the Government shall normally be
completed within 180 days.

35. (1) The Government shall publish anotice of the impending termination of the
imposition of countervailing of anti-dumping duties at least six months prior to the
end of the five-year period referred to in Subsections 13(6) and 28(6) of the Act.

(2) The Government shall specify in the notice of the period within which any
interested party may present their views on such termination of imposition of duties.

(3) Where an interested party provides evidence or the Government otherwise
obtains information that the termination of the imposition of duties would lead to
injury to thedomesticindustry, the Government shall publish anoticeof itsintention
to initiate an administrative review to extend the imposition of duties.

(4) An extension review under this regulation shall normally be completed in
180 days.
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(5) The imposition of countervailing or anti-dumping duties shall continue
pending the outcome of this review.

36. (1) Animporter may request for arefund review for any 12-month period after
the final determination of an anti-dumping duty investigation.

(2) TheGovernment shall conduct arefund review asrequested by theimporter
under subregulation (1) only if the importer has:

(8 filedarefundapplicationwith the Customs Department within 30 days
of entry of the merchandise into Malaysia; and

(b) submitted sufficient and complete evidence to show that the amount
of anti-dumping duties collected during that 12-month period exceeds
the dumping margin determined.

(3) All requests for a refund review shall be submitted in writing to the
Government and shall contain alist of al entries for which arefund application was
submitted and positive evidence to show that the importer is entitled to a refund
on each such entry.

(4) A refund review shall be completed within 180 days from the date the
Government decides to conduct such a review.

(5) Theresultsof therefund review shall determinethe fina anti-dumping duty
applicable for each entry for which the appropriate refund was requested and shall
also be the basis for the anti-dumping duty rate applicable to all entries made after
the review is completed.

(6) If the margin of dumping is found to be less than the anti-dumping duty
paid, the difference shall be refunded.

(7) If themargin of dumping is found to be greater than the anti-dumping duty
paid, the importer shall pay the difference.

PART VII
GENERAL

37. (1) Anyinterested party may submit any information that they consider relevant
to a countervailing or anti-dumping duty investigation or reviews in writing.

(2) An interested party may submit any relevant information oraly only if
permitted to do so by the Government.

(3) Whereaninterested party ispermitted to submitinformation orally, hemust
reduce such ora information to writing and properly submit it to the Government
within seven days from the date of the ora submission.

(4) Aninterested party shall provide five copies of the confidentia version of
the submission and three copies of the non-confidentia version.
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(5) Any document submitted which isin aforeign language shdl be accompanied
by a trandation in the national language of Malaysia or in English, unless the
Government waives in writing this requirement for an individua document.

(6) The Government may require submission of factua information on computer
tape or discs compatible with the computer systems used by the Government unless
the Government is satisfied that the party submitting the information does not maintain
records in computerized form or cannot supply the requested information in computer
format without unreasonable additional burden in time and expense.

(7) All information submitted to the Government for consideration must be
certified as accurate and complete and shall be in a format as may be specified by
the Government.

(8) Subject to Section 39 of the Act, written information submitted by an
interested party shall be made available to other interested party involved in the
investigation.

(9) Any party submitting information may apply to the Government to treat
suchinformation asconfidentia if itsdisclosureislikely to haveasignificant adverse
effect upon the supplier of the information or other interested party.

38. (1) Where the Government decides to verify the accuracy of any information
submitted during an investigation or a review, the Government shall notify the
interested foreign government that authorized representatives from the Government
will visit the interested foreign government, interested parties or any other party
deemed relevant for an on-site verification in order to verify the accuracy and
completeness of submitted factual information.

(2) The authorized representatives of the Government may request access to
all files, records and personnel that they consider relevant to the investigation or
review.

(3) Wherethe Government decidesthat, because of the large number of parties
under investigation, it isimpractical to verify relevant factual information for each
party, the Government may select and verify a sample and apply the results of the
verification of the sample to al the parties included in the investigation.

(4) Where the Government decides not to conduct an on-site verification, the
Government may request for the interested party to submit copies of the origina
documents of which the information was based or statements from the independent
auditors as to the accuracy and completeness of the submitted factua information
or may use any other method it deems reasonable.

39. (1) Any interested party may, within 10 days from the date of the publication
of the preliminary determination, submit awritten request for a hearing to be held
at which they may present their views.
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(2) The Government shall grant the request for a hearing if:

(8 the written request is submitted within the time specified in
subregulation (1); and

(b) the Government determines that the party has provided a valid
justification for holding such a hearing.

(3) If ahearing is granted, the interested parties will be notified of the time
and place of the hearing at least 14 days before the hearing takes place.

(4) Any party proposing to attend the hearing shall submit a written request
at least seven days prior to the hearing date and shall provide a valid justification
for participating in the hearing.

Made the 28 April 1994.
[BPA (P)0.2:109:5 SJ 10 Jd.4; PN. (PU?529.]

Dato' Seri Rafidah Aziz,
Minister of International Trade and Industry





