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Committee on Subsidies and Countervailing Measures

NOTIFICATION OF LAWS AND REGULATIONS
UNDER ARTICLES 18.5 AND 32.6 OF THE AGREEMENTS

AUSTRALIA

The following communication, dated 21 March 1995, has been received from the Permanent
Mission of Austrdia

Attached are thefull texts of Australian Anti-Dumping and Countervailing legislation anended
to incorporate obligations arising from the Uruguay Round negotiations, as requested in G/ADP/N/1
and G/SCM/N/1.

Explanatory Note

This notification is made pursuant to Articles 16.5 and 18.5 of the WTO Agreement on
Implementation of Article VI of GATT 1994 ("Anti-Dumping Agreement") and Articles 25.12 and
32.6 of the WTO Agreement on Subsidies and Countervailing Measures ("Subsidies Agreement").

2. The attachments are:

€) Customs Act 1901;

(b) Customs Regulations;

(© Customs Tariff (Anti-Dumping) Act 1975; and

(d) Anti-Dumping Authority Act 1988.
3. In accordance with the decisions of the Committees that the notification of anti-dumping and
countervailing duty legislation and regul ations bein theform of full and integrated texts, theattachments
have incorporated amendments enacted in December 1994 into the principa acts. Accordingly these

are working texts and are not legally authentic. The substantive part of the amending legislation
commenced on 1 January 1995.

4, Moreover, giventheneedtoincorporate theapplying provisions(i.e. regarding commencement
and transition) of the amending actsin addition to the actual amendments of the principal acts, certain
aspects of the attached texts require some explanation. The provisions referred to below have been
located at the ends of the texts titled "Customs Act 1901" and "Anti-Dumping Authority Act 1988".
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@

(b)

(©

(d)

C)

In Sections 3 and 29 of the text titled Customs Act 1901 (pages 86 and 87) "Principal
Act" refers to the Customs Act 1901 itself while"Act" refers to amending legislation
(Customs Legislation (World Trade Organization Amendments) Act 1994) - neither
of these sectionsis legally part of the Customs Act 1901,

In Section 3 of the text titled Customs Act 1901 (pages 86 and 87) "the day on which
the Agreement Establishing the World Trade Organization enters into force for
Australia’ was proclaimed to be 1 January 1995 for that purpose; and

In Section 3 of the text titled Customs Act 1901 (pages 86 and 87) "the day fixed for
the purposes of subsection 2(2) of the Act" is "the day on which the Agreement
Establishing the World Trade Organization enters into force for Australia’, whichwas
proclaimed to be 1 January 1995 for that purpose; and

In Section 38 of thetext titled Anti-Dumping Authority Act 1988 (page 133) " Principal
Act" refers to the Anti-Dumping Authority Act 1988 itself while "Act" refers to the
amending legislation (Customs Legislation (World Trade Organization Amendments)
Act 1994) - this section is not legally part of the Anti-Dumping Authority Act 1988;
and

In Section 38 of the text titled Anti-Dumping Authority Act 1988 (page 133) "the day
fixed for the purposes of subsection 2(2) of this Act" is "the day on which the
Agreement Establishing theWorld Trade Organization entersintoforce for Australia’,
which was proclaimed to be 1 January 1995 for that purpose.

5. Apart from the legislation and regulations provided in this notification, procedures are also
set out in Australian Customs Service Manual Volume 22. This manual is currently being updated
to cover the amendments that commenced on 1 January 1995. A copy of this manual can be provided
to the Committee when it has been completed.

ARTICLE 13 OF THE ANTI-DUMPING AGREEMENT AND ARTICLE 23 OF THE SUBSIDIES

AGREEMENT

6. Austrdia s nationd legidation contai ning provisions on anti-dumping and countervailing measures
is reviewable under the Administrative Decisions Judicial Review Act (ADJR Act). Administrative
actions relating to final determinations and reviews of determinations are reviewable, therefore, by
the Federal Court, whichisindependent of the authorities responsible for the determination or review.
Grounds for judicial review under the ADJR Act are:

@
(b)
(©
(d)
C)
(f)

breach of the rules of natural justice;

failure to observe procedures required by law to be observed;
lack of jurisdiction

a decision not being authorized by the enactment;

an improper exercise of power;

an error of law
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(9) fraud;
(h) no evidence; and
) the decision is otherwise contrary to law.

ARTICLE 16.5(A) OF THE ANTI-DUMPING AGREEMENT AND ARTICLE 25.12(A) OF THE
SUBSIDIES AGREEMENT

7. The Austrdian authorities that are competent to initiate and conduct investigations are the
Australian Customs Service and the Anti-Dumping Authority.

8. The Australian Customs Service is responsible for:
€) initiation and subsequent preliminary investigation;
(b) imposition of preliminary measures; and
(© reviewing levels of existing measures.
9. The Anti-Dumping Authority is responsible for:
€) conducting afind inquiry and recommending whether fina measures should be imposed,;

(b) recommending whether anti-dumping or countervailing measures dready in place should
be wholly or partly revoked,

(© reviewing, on request by the origina applicant, a negative prima facie or preliminary
finding reached by the Australian Customs Service; and

(d) inquiring whether measures should continue beyond the five year sunset period.
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CUSTOMS ACT 1901
An Act relating to the Customs
PART 1 - INTRODUCTORY
Short Title

1 This Act may be cited as the Customs Act 1901.

I nterpretation

4. (1) Inthis Act except where otherwise clearly intended:
"unmanufactured raw products’ means natural or primary products that have not been subjected to
an industrial process, other than an ordinary process of primary production, and, without limiting the
generdlity of the foregoing, includes:

@ animals,

(b) bones, hides, skinsand other parts of animals obtained by killing, including such hides
and skins that have been sun-dried;

(© greasy wool;

(d) plants and parts of plants, including raw cotton, bark, fruit, nuts, grain, seedsin their
natural state and unwrought logs,

(e minerals in their natural state and ores; and

® crude petroleum.

Approved forms and approved statements
4A.(1) InthisAct, areference to an approved form is areference to aform that is approved,
by instrument in writing, by the Comptroller.

(1A) InthisAct, areference to an approved statement is a reference to a statement that is
approved, by instrument in writing, by the Comptroller.

2 The instrument by which aform or statement is approved under subsection (1) after
this section commences is a disallowable instrument for the purposes of section 46A of the Acts
Interpretation Act 1901.

Delegation
9.(1) The Minister may, by signed instrument, delegate to an officer of Customs al or any
of the functions and powers of the Minister under the Customs Acts.

2 A function or power so delegated, when performed or exercised by the delegate, shall,
for the purposes of the Customs Acts, be deemed to have been performed or exercised by the Minister.

3 Paragraph 34AB(c) of the Acts Interpretation Act 1901 does not apply to a delegation
under subsection (1).
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4 Despite subsection (1), the power of the Minister to delegate the Minister's powers
and functions under the Customs Acts does not extend to a power or function conferred by subsection
269TG(1) or (2), 269TH(1) or (2), 269TJ(1), (2), (4), (5) or (6) or 269TK(1) or (2) of this Act or
by subsection 8(5), 9(5), 10(3B), 10(5) or 11(4) of the Anti-Dumping Act.

Right to require security

42. (1) The Customs shall have the right to require and take securities for compliance with
this Act, for compliance with conditions or requirements to which the importation or exportation of
goodsis subject and generally for the protection of the revenue of the Customs, and pending the giving
of the required security in relation to any goods subject to the control of the Customs may refuse to
deliver the goods or to give any authority under section 71B to deal with the goods.

(1A)  Theright of the Customs under subsection (1) to require and take a security includes
the right to require and take securities for payment of any penalty that a person may become liable
to pay to the Commonwealth under the Customs Undertakings (Penalties) Act 1981.

(1B)  Theright of the Customs under subsection (1) to require and take a security includes
the right to require and take securities in respect of any interim duty that may be payable on goods
under the Customs Tariff (Anti-Dumping) Act 1975 but no such security shall berequired or taken under
this Act:

€) on an application under section 269TB of this Act in respect of the goods to which
the application rel ates before the time at which the Comptroller hasmadeapreliminary
finding under section 269TD that there are sufficient grounds for the publication by
the Minister of adumping duty notice or a countervailing duty notice within the meaning
of Part XVB in respect of those goods; or

(b) on like goods imported into Australia before that time.
1cy If:

€) an undertaking isgiven and accepted under subsection 269TG(4) or 269TJ(3) in respect
of goods; and

(b) the undertaking is subsequently breached,;

the Customs may require and take securities in respect of any interim duty that may be payable under
the Customs Tariff (Anti-Dumping) Act 1975 on the goods or on like goods imported into Australia.

(1D) Theright of the Customs under subsection (1) to require and take a security includes
the right to require and take a security in respect of any interim duty that may be payable under the
Customs Tariff (Anti-Dumping) Act 1975 on goods the subject of an application under subsection
269ZE(1) of this Act.

2 The right of the Customs under subsection (1) to require and take securities includes
theright to require and take a security for apurpose or purposes for which security may be taken under
that subsection and for a purpose or purposes for which security may be taken under section 16 of
the Excise Act 1901-1957 and the succeeding provisions of the Part apply to an in relation to such a
security in the same manner as they apply to and in relation to any other security required and taken
under subsection (1).
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3 Therights of the Customs under this section may be exercised by aCollector on beha f
of the Customs.

Form of Security

43. A security shdl be given in amanner and form approved by a Collector and may, subject
to that approval, be by bond, guarantee, cash deposit or any other method, or by two or more different
methods.
General bonds may be given

44, When security is required for any particular purpose security may by the authority
of the Comptroller be accepted to cover al transactions for such time and for such amounts as the
Comptroller may approve.

Cancdllation of bonds

45.(1) All Customs securities may after the expiration of 3 years from the date thereof or
from the time specified for the performance of the conditions thereof be cancelled by the Comptroller.

2 A security taken in respect of any interim duty that may become payable on goods
under section 8, 9, 10 or 11 of the Customs Tariff (Anti-Dumping) Act 1975, being a security taken
before the publication by the Minister of a notice declaring that section to apply to those goods, shall
be cancelled before the expiration of the prescribed period after the date the security is taken.

3 In subsection (2), "prescribed period” means:

€) in relation to a security in respect of any interim duty that may be payable on goods

under section 8 or 9 of the Customs Tariff (Anti-Dumping) Act 1975—aperiod of 6
months or such longer period (not being a period exceeding 9 months) asis requested
by the exporter of the goods concerned; or

(b) in any other case—aperiod of 4 months.

4 Where:

€) anotice is published by the Minister declaring section 8, 9, 10 or 11 of the Customs

Tariff (Anti-Dumping) Act 1975 to apply to goods of a particular kind that may be
imported into Australia;

(b) goods of that kind are imported while that notice is in force; and

(© security is taken after the importation of those goods in relation to the interim duty
that may be payable in respect of them;

subsection (2) does not apply in relation to that security.
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Powers of officers for purpaoses of Customs Tariff (Anti-Dumping) Act 1975

214B.(1) For the purposes of the Customs Tariff (Anti-Dumping) Act 1975 an authorized
officer may, at all reasonable times, enter premises where there are kept any accounts, books or other
records relating to goods exported to Australia or manufactured or produced or sold, in Australia and
may inspect any such accounts, books, documents or other records and make and retain copies of,
or take and retain extracts from, any such accounts, books, documents or other records.

2 Where an authorized officer proposes to enter any premises under subsection (1), he
shall, if requested to do so by the occupier or person in charge of the premises, produce for inspection
written evidence of the fact that heis an authorized officer and, if hefailsto do so, heis not authorized
to enter the premises.

3 The occupier or person in charge of premises referred to in subsection (1) shall provide
the authorized officer with al reasonabl e facilitiesand assistancefor the effective exercise of his powers
under subsection (1).

Penalty: $1,000.

4 Anauthorized officer may, by noticesigned by him, require aperson whom hebelieves
to be capabl e of giving information that isrelevant to the operation of the Customs Tar iff (Anti-Dumping)
Act 1975 and rel ates to goods exported to Australia or manufactured or produced, or sold, in Australia
to attend before him at the time and place specified in the notice and there to answer questions and
produce to him such accounts, books, documents or other records in relation to goods exported to
Australia or manufactured or produced, or sold, in Austraia as are referred to in the notice.

5) An authorized officer may make and retain copies of, or take and retain extracts from,
any accounts, books, documents or other records produced in pursuance of subsection (4).

(6) A person is not excused from answering aquestion or producing any accounts, books,
documents or other records, when required to do so under subsection (4) on the grounds that the answer
to the question, or the production of the accounts, books, documents, or other records, might tend
toincriminate him or makehim liableto apenalty, but hisanswer to any such question or the production
by him of any such accounts, books, documents or other records is not admissiblein evidence against
him in proceedings other than proceedings for an offence against this section or proceedings in respect
of the falsity of any such answer.

@) An authorized officer may examine, on oath or affirmation, aperson attending before
him in pursuance of subsection (4) and, for that purpose, may administer an oath or affirmation to
that person.

(8 The oath or affirmation to be made by a person for the purposes of subsection (7) is
an oath or affirmation that the answers he will give to questions asked him will be true.

9 A person shall not, without reasonable excuse, refuse or fail:
€) to attend before an authorized officer;
(b) to make an oath or an affirmation; or

(© to answer a question or produce an account, book, document or other record,;
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when so required in pursuance of this section.
Penalty: $1,000.

PART XVB—SPECIAL PROVISIONS RELATING TO
ANTI-DUMPING DUTIES

Division 1—Preliminary
Interpretation

269T.(2) In this Part, unless the contrary intention appears:

" affected party", inrelation to an application under section 2697 requesting that the Minister review
the rate of interim duty imposed on particular goods, means:

€) a person who is directly concerned with the exportation to Australia of the goods the
subject of the application or who has been directly concerned with the exportation to
Australia of like goods; or

(b) a person who is directly concerned with the importation into Australia of the goods
the subject of the application or who has been directly concerned with the importation
into Australia of like goods; or

(© aperson representing, or representing a portion of, the Australian industry producing
like goods; or

(d) the Government of a country from which like goods have been exported to Austraia;
" Agreement on Agriculture’ means the Agreement by that name:
€) set out in Annex 1A to the World Trade Organization Agreement; and

(b) asin force on the day on which the World Trade Organisation Agreement enters into
force for Austraia

" Agreement on Subsidies and Countervailing Measures’ means the Agreement by that name:
€) set out in Annex 1A to the World Trade Organization Agreement; and

(b) asin force on the day on which the World Trade Organisation Agreement enters into
force for Austraia

"agricultural operations' means:
€) the cultivation or gathering in of crops; or
(b) the rearing of live-stock; or

(© the conduct of forestry operations;
and includes:
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(d) viticulture, horticulture or apiculture; or

(e hunting or trapping carried on for the purpose of a business;

" allowable exemption or remission”, in relation to exported goods, means:

€) the exemption of those goods from duties or taxes borne by like goods destined for
domestic consumption; or

(b) the remission of such duties or taxes otherwise payable in respect of those goods;
in accordance with the provisions of Article XV of the General Agreement on Tariffs
and Trade 1994 and the provisions of Annexes I, Il and Il of the Agreement on
Subsidies and Countervailing Measures;

" Anti-Dumping Act" means the Customs Tariff (Anti-Dumping) Act 1975;

"application" ,inrelation to adumping duty noticeor acountervailing duty notice, meansan application
for the publication of such a notice;

" Authority" meansthe Anti-Dumping Authority established by section 4 of the Anti-Dumping Authority
Act 1988;

"countervailable subsidy" means a subsidy that is, for the purposes of section 269TAAC, a
countervailable subsidy;

" countervailing duty” means duty, other than interim countervailing duty:

€) that is payable on goods under section 10 of the Anti-Dumping Act because of a
declaration under subsection 269TJ(1) or (2) of this Act; or

(b) that is payable on goods under section 11 of the Anti-Dumping Act;

" countervailing duty notice" means a notice published by the Minister under subsection 269TJ(1)
or (2) or 269TK(1) or (2)

"country of export", in relation to goods exported to Australia, means a country outside Austraia
from which those goods are exported to Australia, whether or not it is the country where those goods
are produced or manufactured,;

"country of origin”, in relation to goods exported to Australia, means a country, whether the country
of export or not, where those goods are produced or manufactured,;

" determination” means a determination in writing;
"direction" means a direction in writing;

"dumpedgoods' meansany goodsexported to Australiathat theMinister hasdetermined, under section
269TACB, have been dumped;

"dumpingduty" meansduty, other than interim dumping duty, that is payable on goods under section
8 or 9 of the Anti-Dumping Act;
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"dumping duty notice" means a notice published by the Minister under subsection 269TG(1) or (2)
or 269TH(1) or (2);

"fish" means freshwater or salt-water fish, and includes turtles, dugong, crustacea, molluscs or any
other living resources of the sea or of the sea-bed;

" fishing operations’ means:

@
(b)
(©

the taking, catching or capturing of fish; or
the farming of fish; or

pearling operations;

"forestry operations' means the felling, in a forest or plantation, of standing timber;

"General Agreement on Tariffs and Trade 1994" means the Agreement by that name:

@
(b)

whose parts are described in Annex 1A to the World Trade Organization Agreement;
and

asin force on the day on which the World Trade Organisation Agreement enters into
force for Austraia

"importation period”, in relation to goods that have been the subject of a dumping duty notice or
a countervailing duty notice means:

@

(b)

"importer",

@

(b)

in respect of goods covered by aretrospective notice—theperiod beginning on the day
of entry for home consumption of the first consignment of goods to which the
retrospective notice applied and ending immediately before the day of publication of
the notice; and

in respect of goods covered by a prospective notice:

) the period of 6 months beginning on the day of publication of the prospective
notice; and

(i) each successive period of 6 months;

in relation to goods exported to Australia, means:

if paragraph (b) or (d) does not apply—thebeneficial owner of the goods at the time
of their arrival within the limits of the port or airport in Austraia at which they have
|anded; or

if the goods are taken from parts beyond the seasto an Australian resources install ation
or if they are goods on board an overseas resources instalation at the time when it
isattached to the Australian seabed—thebeneficial owner of the goodsat thetimewhen
they are imported into Australia; or
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(d)

C)
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if the goods are an overseas resources ingtalation that becomes attached to the Austraian
seabed—the beneficial owner of the installation at the time when it is imported into
Australia; or

if the goods are taken from parts beyond the seas to an Australian sea installation or
are goods on board an overseas sea installation at the time when it is instaled in an
adjacent area or a coastal area—the beneficial owner of the goods at the time when
they are imported into Australia; or

if the goods are an overseas seainstalation that becomesinstaled in an adjacent area
or in a coastal area - the beneficia owner of the installation at the time when it is
imported into Australia;

"interested party", inrelation to an application madeto the Comptroller under section 269TB requesting
that the Minister publish a dumping duty notice or a countervailing duty notice in respect of the goods
the subject of the application, means:

@
(b)

(©

(d)

C)

(f)

the applicant;

a person representing, or representing a portion of, the industry producing, or likely
to be established to produce, like goods;

any person who is or is likely to be directly concerned with the importation or
exportation into Australia of the goods the subject of the application or who has been
or islikely to bedirectly concerned with the importation or exportation into Australia
of like goods; and

any person who is or is likely to be directly concerned with the production or
manufacture of the goods the subject of the application or of like goods that have been,
or are likely to be, exported to Australia; and

a trade organisation a majority of whose members are, or are likely to be, directly
concerned with the production or manufacture of the goodsthe subject of the application
or of like goods, with their importation or exportation into Austraia, or with both of
those activities;, and

the Government of the country of export or country of origin:

) of goods the subject of the application that have been, or are likely to be,
exported to Austraia; or

(i) of like goods that have been, or are likely to be, exported to Australia;

"interim countervailing duty” means duty imposed under subsection 10(3B) or 11(4) of the Anti-

Dumping Act;

"interim dumping duty” means duty imposed under subsection 8(5) and, where applicable,
paragraph 8(4)(b) of the Anti-Dumping Act or under subsection 9(5) and, where applicable,
paragraph 9(4)(b) of that Act;

"interim duty" means interim dumping duty or interim countervailing duty;
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"investigation period", in relation to an application for a dumping duty notice or a countervailing
duty notice in respect of goods, means a period specified by the Comptroller for the purposes of
paragraph 269TC(4)(bf) to be the period over which importations of the goods will be examined in
order to determine what sort of preliminary finding to make under section 269TD;

"likegoods', in relation to goods under consideration, means goods that are identical in al respects
to the goods under consideration or that, athough not aike in al respects to the goods under
consideration, have characteristics closely resembling those of the goods under consideration;

"member country" meansacountry that is, initsown right, amember of theWorld Trade Organization
established by the World Trade Organization Agreement;

"negative preliminary decision” means a decision of the kind referred to in paragraph 269X(6)(b)
or (c);

"new exporter”, in relation to goods the subject of an application for a dumping duty notice or a
countervailing duty notice or like goods, means an exporter who did not export such goodsto Australia
a any time during either:
€) the inquiry period within the meaning of the Anti-Dumping Authority Act 1988; or
(b) the investigation period, within the meaning of this part;
that is specified for the purposes of that application;

"positive preliminary decision" means a decision of the kind referred in paragraph 269X(6)(a);

"production cost", in relation to processed agricultural goods, means the sum of the direct Iabour
costs, the direct material costs and the factory overhead costs incurred in relation to those goods;

" prospective notice” means a notice issued under subsection 269TG(2), 269TH(2), 269TJ(2) or
269TK(2);

"raw agricultural goods' means goods directly obtained by the undertaking of any agricultura operation
or any fishing operation;

"residual exporter”, in relation to a dumping duty notice or a countervailing duty notice in respect
of goods, means an exporter of goods the subject of the application or like goods other than a selected
exporter, and includes a new exporter of such goods;

"retrospective notice" means a notice issued under subsection 269TG(1), 269TH(1), 269TJ(1) or
269TK(1);

"selected exporter”, in relation to a dumping duty notice or a countervailing duty notice in respect
of goods, means an exporter of goods the subject of the application or like goods whose exportations
were investigated for the purpose of deciding whether or not to publish that notice;

"subsidy”, in relation to goods that are exported to Australia, means:
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afinancial contribution:

(i)

(i1)

(iii)

by agovernment of the country of export or country of origin of those goods;
or

by a public body of that country or of which that government is a member;
or

by a private body entrusted or directed by that government or public body to
carry out a governmental function;

that is madein connection with the production, manufacture or export of those goods and that involves:

(b)

(iv)

v)

(vi)

(vii)

(viii)

(ix)

adirect transfer of funds from that government or body to the enterprise by
whom the goods are produced, manufactured or exported; or

a direct transfer of funds from that government or body to that enterprise
contingent upon particular circumstances occurring; or

the acceptance of liabilities, whether actual or potential, of that enterprise by
that government or body; or

theforgoing, or non-collection, of revenue (other than an allowable exemption
or remission) due to that government or body by that enterprise; or

the provision by that government or body of goodsor servicesto that enterprise
otherwise than in the course of providing norma infrastructure; or

the purchase by that government or body of goods provided by that enterprise;
or

any form of income or price support as referred to in Article XVI of the General
Agreement or Tariffs and Trade 1994 that isreceived from such agovernment or body;

if that financial contribution or income or price support confers a benefit in relation to those goods;

"third country", in relation to goods that have been or may be exported to Australia means a country
other that Australia or the country of export, or the country of origin, of those goods;

"World Trade Organization Agreement” means the Agreement Establishing the World Trade
Organization done at Marrakesh on 15 April 1994.

(2)

@
(b)

For the purposes of this Part, goods, other than unmanufactured raw products, shall
not be taken to have been produced in Austraia unless:

the goods were wholly or partly manufactured in Australia; and

not less than one quarter of the factory or works cost of the goods is represented by
the sum of:

(i)

the value of labour in Austraia
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(i) the value of materias in Austraia; and
(iii)  the factory overhead expenses incurred in Australia in respect of the goods.

(2A) A reference in this Part to the amount of the export price of goods, to the amount of
the normal value of goods, to the amount of the subsidy received in respect of goods or to the amount
of freight shall, where that amount is not expressed in Australian currency, be read as a reference to
the equivalent amount in Australian currency.

(2AA) A reference in this Part to a subsidy or a countervailable subsidy received in respect
of goods from a government of the country of export or country of origin of the goods includes a
reference to a subsidy or countervailable subsidy received in respect of those goods:

€) from a public body of that government or of which that government is a member; or

(b) from aprivate body entrusted or directed by that government or public body to carry
out a governmental function.

(2AB) If asubsidy isconstituted by afinancia contribution provided by apublic body of which
a country is a member but is delivered, not by the public body but rather by that member country,
then, for the purposes of this Part, that subsidy is taken to have been received both from the public
body and from the member country.

(2AC) A subsidy is taken to have been received in respect of particular goods:

€) whether the benefit conferred by the subsidy is conferred directly or indirectly in relation
to those goods; and

(b) whether or not the subsidy involves, or will involve, the payment or grant of any form
of financial assistance.

(2AD) The fact that an investigation period is specified to start at a particular time does not
imply that the Minister may not examine periods before that timefor the purpose of determining whether
material injury has been caused to an Australian industry or to an industry of athird country.

(2B)  For the purposes of this Part, where, during the exportation of goods to Austraia,
thegoods passintransit from acountry through another country, that other country shall be disregarded
in ascertaining the country of export of the goods.

3 For the purposes of subsection (2), goods shall not be taken to have been partly
manufactured in Australia unless at least one substantial process in the manufacture of the goods was
carried out in Australia

4 For the purposes of this Part, if, in relation to goods of a particular kind, there is a
person or there are persons who produce like goods in Austraia

€) there is an Australian industry in respect of those like goods; and

(b) subject to subsection (4A), the industry consists of that person or those persons:
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(4A) Where, inrelation to goods of a particular kind first referred to in subsection (4), the
like goods referred to in that subsection are close processed agricultural goods, then, despite
subsection (4), the industry in respect of those close processed agricultural goods consists not only
of the person or persons producing the processed goods but also of the person or persons producing
the raw agricultural goods from which the processed goods are derived.

(4B)  For the purposes of subsection (4A), processed agricultural goods derived from raw
agricultural goods are not to be taken to be close processed agricultural goods unless the Minister is
satisfied that:

€) the raw agricultural goods are devoted substantially or completely to the processed
agricultural goods; and

(b) the processed agricultural goods are derived substantially or completely from the raw
agricultural goods; and

(© either:

) there is a close relationship between the price of the processed agricultural
goods and the price of the raw agricultura goods; or

(i) a significant part of the production cost of the processed agricultural goods,
whether or not there is a market in Australia for those goods, is, or would
be constituted by the cost to the producer of those goods of the raw agricultura
goods.

(4C) Where the Minister is satisfied that sufficient information has not been furnished or
is not available to enable the production cost of processed agricultural goods to be ascertained for the
purpose of subsection (4B), the production cost of those goods is such amount as is determined by
the Minister having regard to al relevant information.

(4D) InthisAct, areference to variable factors relevant to the determination of duty payable
under the Anti-Dumping Act on particular goodsthe subject of adumping duty noticeor acountervailing
duty notice is a reference:

€) if the goods are the subject of a dumping duty notice—tothe normal value and export
price of the goods; and

(b) if the goods are the subject of a countervailing duty notice:
) to the amount of countervailable subsidy received in respect of the goods; and
(i) to the export price of the goods.

(4E) InthisAct, areference to variable factors relevant to the determination of interim duty
payable on goods the subject of a dumping duty notice or a countervailing duty notice is a reference:

€) if the goods are the subject of adumping duty notice—tothe normal value, export price
and non-injurious price of goods of that kind as ascertained, or last ascertained, by
the Minister for the purpose of the notice; and
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(b) if the goods are the subject of a countervailing duty notice:
) to the amount of countervailable subsidy received in respect of the goods; and
(i) to the non-injurious price of the goods;
as ascertained, or last ascertained, by the Minister for the purpose of the notice.

5) A reference in this Act to goods the subject of an application under section 269TB
is areference to goods referred in the application:

@ that have been imported into Australia;

(b) that are likely to be so imported; or

(© that may besoimported, being likegoodsto goodstowhich paragraph (&) or (b) applies.
(5A)  For the purposes of this Part the weighted average of prices, values, costs or amounts

in relation to goods over a particular period is to be worked out in accordance with the following
formula:

PlQl + PZQZ + + I:)nQn
Q + Q + .. + @

where;

"P, P, ... P," meansthe price, value, cost or amount, per unit, in respect of the goods in
the respective transactions during the period;

"Q,, Q, ... Q," means the number of units of the goods involved in each of the respective
transactions.

(5B) Inworking out the number of units of goodsinvolved in atransaction, any units
of goods that are, for the purposes of paragraph 269TAB(1)(b) or (c), subsection 269TAB(3),
paragraph 269TAC(2)(c) or (4)(e) or subsection 269TAC(6), treated as being involved in a
particular transaction are taken to be actually involved in the transaction.

(6) Sundays and public holidays shall, notwithstanding the definition of "days" in
section 4 be counted as days for the purpose of computing a period for the purposes of this
Part but nothing in this subsection shall derogate from the operation of section 36 of the Acts
Interpretation Act 1901.

Anti-dumping measures not to apply to goods of New Zealand origin
269TAAA. (1) This Part, so far as it relates to duty that may become payable under

section 8 or 9 of the Anti-Dumping Act, does not apply to goods that are the produce or
manufacture of New Zealand.
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2 In subsection (1):
"goods" includes goods imported into Austraia before the commencement of this section.
Member countries, developing countries and special developing countries

269TAAB. (1) The Minister may certify that a particular country is, or was, during
a specified period or on a specified day:

€) a member country of the World Trade Organisation; or
(b) a developing country, whether a member country or not; or
(© a specia developing country within the meaning of subsection (2).

2 For the purposes of subsection (1), acountry is, or was, during aspecified period
or on a specified day, a special developing country if:

€) it is or was, during that period or on that day, a developing country; and
(b) it is or was, during that period or on that day:
) a least developed country, whether a member country or not; or

(i) amember country that has eliminated and not restored export subsidies;
or

@iii)  amember country referred to in paragraph (b) of Annex VII of the
Agreement on Subsidies and Countervailing Measures having a gross
national product of less than $US1,000 per annum per head of
population.

3 For all purposes of thisPart andin all proceedings, acertificate under subsection
(2) is conclusive evidence of the matters certified, except so far as the contrary is established.

Definition—countervailable subsidy
269TAAC.(1) For the purposes of this Part, a subsidy is a countervailable subsidy
€) it is specific; and
(b) it is not an excluded subsidy.

2 Without limiting the generdity of the circumstances in which asubsidy is specific,
a subsidy is specific:

€) if, subject to subsection (3), access to the subsidy is explicitly limited to
particular enterprises; or
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(b)

(©

(d)

3)

@

(b)

(©

(4)

if, subject to subsection (3), accessis limited to particular enterprises carrying
onbusinesswithinadesignated geographical region that iswithinthejurisdiction
of the subsidising authority; or

if the subsidy is contingent, in fact or in law, and whether solely or as one of
several conditions, on export performance; or

if the subsidy is contingent, whether solely or as one of several conditions, on
the use of domestically produced or manufactured goods in preference to
imported goods.

Subject to subsection (4), a subsidy is not specific if access to the subsidy:

isestablished by objectivecriteria or conditionsset out in primary or subordinate
legidlation or other official documents that are capable of verification; and

those criteria or conditions do not favour particular enterprises over others and
are economic in nature; and

those criteria or conditions are strictly adhered to in the administration of the
subsidy.

Despite thefact that access to a subsidy is established by objective criteria, the

Minister may, having regard to:

@

(b)

(©

(d)

the fact that the subsidy program benefits a limited number of particular
enterprises; or

the fact that the subsidy program predominantly benefits particular enterprises,
or

the fact that the particular enterprises have access to disproportionately large
amounts of the subsidy; or

the manner in which a discretion to grant access to the subsidy has been
exercised;

determine that the subsidy is specific.

)

of:

@

(b)
(6)
@

In making adetermination under subsection (4), the Minister must take account
the extent of diversification of economic activitieswithin the jurisdiction of the
subsidising authority; and

the length of time during which the subsidy program has been in operation.
A subsidy is an excluded subsidy if the Minister is satisfied that:

it is specific but described in paragraph (a), (b) or (c) of Article 8.2 of the
Agreement on Subsidies and Countervailing Measures; or
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(b) it is a domestic support measure that meets the criteria or conditions set out
in Annex 2 to the Agreement on Agriculture.

Ordinary course of trade
269TAAD.(1) If the Minister is satisfied, in relation to goods exported to Austraia:

@ that like goods are sold in the country of export in sales that are arms length
transactions in substantial quantities during an extended period:

) for home consumption in the country of export; or
(i) for exportation to a third country;
a aprice that is less than the cost of such goods; and

(b) that it is unlikely that the seller of the goods will be able to recover the cost
of such goods within a reasonable period;

the price paid for the goods referred to in paragraph (a) is taken not to have been paid in the
ordinary course of trade.

2 For the purposes of this section, sales of goods at a price that is less than the
cost of such goods are taken to have occurred in substantial quantities during an extended period
if the volume of sales of such goods at a price below the cost of such goods over that period
is not less than 20% of the total volume of sales over that period.

3 Costs of goods are taken to be recoverable within a reasonable period of time
if, athough the selling price of those goods at the time of their sale is below their cost at that
time, the selling price is above the weighted average cost of such goods over the investigation
period.

4 The cost of goods is worked out by adding:

€) the amount determined by the Minister to be the cost of production or
manufacture of those goods in the country of export; and

(b) the amount determined by the Minister to be the administrative, selling and
genera costs associated with the sale of those goods.

5) Amounts determined by the Minister for the purposes of paragraphs (4)(a) and
(b) must be worked out in such manner, and taking account of such factors, as the regulations
provide in respect of those purposes.

Arms length transactions

269TAA.(1)  For the purposes of this Part, a purchase or sale of goods shall not be
treated as an arms length transaction if:

€) there isany consideration payablefor or in respect of the goods other than their
price; or
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(b) the priceisinfluenced by acommercia or other relationship between the buyer,
or an associate of the buyer, and the sdller, or an associate of the seller; or

(© in the opinion of the Minister the buyer, or an associate of the buyer, will,
directly or indirectly, be reimbursed, be compensated or otherwise receive a
benefit for, or in respect of, the whole or any part of the price.

2 Without limiting the generality of subsection (1), where:

€) goodsare exported to Australia otherwise than by theimporter and are purchased
by the importer from the exporter (whether before or after exportation) for a
particular price; and

(b) the Minister is satisfied that the importer, whether directly or through an
associate or associates, sellsthose goodsin Australia (whether in the condition
in which they were imported or otherwise) at aloss;

the Minister may, for the purposes of paragraph (1)(c), treat the sale of those goods at a loss
as indicating that the importer or an associate of the importer will, directly or indirectly, be
reimbursed, be compensated or otherwise receive a benefit for, or in respect of, the whole or
a part of the price.

3 In determining, for the purposes of subsection (2), whether goods are sold by
an importer a aloss, the Minister shall have regard to:

€) the amount of the price paid or to be paid for the goods by the importer; and

(b) such other amounts as the Minister determines to be costs necessarily incurred
in the importation and sale of the goods; and

(© thelikelihood that the amountsreferred to in paragraphs (a) and (b) will be able
to be recovered within a reasonable time; and

(d) such other matters as the Minister considers relevant.

4 For the purposes of this Part, 2 persons shall be deemed to be associates of
each other if, and only if:

€) both being natural persons:
) they are connected by a blood relationship or by marriage or by
adoption; or
(i) one of them is an officer or director of a body corporate controlled,
directly or indirectly, by the other;
(b) both being bodies corporate:

) both of them are controlled, directly or indirectly, by athird person
(whether or not a body corporate); or
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both of them together control, directly or indirectly, a third body
corporate; or

the same person (whether or not a body corporate) isin a position to
cast, or control the casting of, 5% or more of the maximum number
of votes that might be cast at a genera meeting of each of them; or

(© one of them, being a body corporate, is, directly or indirectly, controlled by
the other (whether or not a body corporate); or

(d) one of them, being a natural person, is an employee, officer or director of the
other (whether or not a body corporate); or

(e they are members of the same partnership.

Export price

269TAB.(1)
to Australiais:

€) where:

(i)

(i1)

For the purposes of this Part, the export price of any goods exported

the goods have been exported to Austraia otherwise than by the importer
and have been purchased by the importer from the exporter (whether
before or after exportation); and

the purchase of the goods by the importer was an arms length
transaction;

the price paid or payable for the goods by the importer, other than any part of that price that
represents a charge in respect of the transport of the goods after exportation or in respect of
any other matter arising after exportation; or

(b) where:

(i)

(i)
(iii)

the goods have been exported to Austraia otherwise than by the importer
and have been purchased by the importer from the exporter (whether
before or after exportation); and

the purchase of the goods by the importer was not an arms length
transaction; and

the goods are subsequently sold by the importer, in the condition in
which they were imported, to a person who is not an associate of the
importer;

the price at which the goods were so sold by the importer to that person less the prescribed

deductions; or

(© in any other case—theprice that the Minister determines having regard to all
the circumstances of the exportation.
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2 A reference in paragraph (1)(b) to prescribed deductions in relation to a sale
of goods that have been exported to Austraia shall be read as a reference to:

€) any duties of Customs or sales tax paid or payable on the goods; and

(b) any costs, charges or expensesarising in relation to the goods after exportation;
and

(© the profit, if any, on the sale by the importer or, where the Minister so directs,
an amount calculated in accordance with such rate as the Minister specifiesin
the direction as the rate that, for the purposes of paragraph (1)(b), is to be
regarded as the rate of profit on the sale by the importer.

3 WheretheMinister issatisfied that sufficientinformation hasnot been furnished,
or is not available, to enable the export price of goods to be ascertained under the preceding
subsections, theexport price of those goods shall besuch amount asisdetermined by theMinister
having regard to al relevant information.

4 For the purposes of this section, the Minister may disregard any information
that he or she considers to be unreliable.

5) Paragraphs (1)(a) and (b) apply in relation to apurchase of goods by animporter
from an exporter whether or not the importer and exporter are associates of each other.

Normal value of goods

269TAC.(1)  Subject to this section, for the purposes of this Part, the normal value
of any goods exported to Australia is the price paid for like goods sold in the ordinary course
of trade for home consumption in the country of export in salesthat are arms length transactions
by the exporter or, if like goods are not so sold by the exporter, by other sellers of like goods.

2 Subject to this section, where the Minister:
€) is satisfied that:

) because of the absence, or low volume, of sales of like goods in the
market of the country of export that would be relevant for the purpose
of determining a price under subsection (1); or

(i) because the situation in the market of the country of export is such that
salesinthat market are not suitablefor usein determining aprice under
subsection (1);

the normal value of goods exported to Australia cannot be ascertained under subsection (1);
or

(b) is satisfied, in a case where like goods are not sold in the ordinary course of
trade for home consumptionin the country of export in salesthat are arms length
transactions by the exporter, that it is not practicable to aobtain, within a
reasonable time, information in relation to sales by other sellers of like goods
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that would be relevant for the purpose of determining a price under
subsection (1);

the normal value of the goods for the purposes of this Part is:
(© except where paragraph (d) applies, the sum of:

) such amount as the Minister determines to be the cost of production
or manufacture of the goods in the country of export; and

(i) on the assumption that the goods, instead of being exported, had been
soldfor homeconsumptionintheordinary course of trade inthe country
of export—such amounts as the Minister determines would be the
administrative, selling and genera costs associated with the sale and,
subject to subsection (13), the profit on that sale; or

(d) if the Minister directs that this paragraph applies—theprice determined by the
Minister to be the price paid for like goods sold in the ordinary course of trade
in arms length transactions for exportation from the country of export to athird
country determined by the Minister to be an appropriate third country.

3 The price determined under paragraph (2)(d) is a price that the Minister
determines, having regard to the quantity of like goods sold as described in paragraph (2)(d)
a that price, is representative of the price paid in such saes.

4 Subject to subsections (6) and (8), where the Minister is satisfied that it is
inappropriate to ascertain thenormal valueof goodsin accordance with the preceding subsections
because the Government of the country of export:

€) has a monopoly, or substantial monopoly, of the trade of the country; and
(b) determines or substantialy influences the domestic price of goodsin that country;

the normal value of the goods for the purposes of this Part is to be a value ascertained in
accordance with whichever of the following paragraphs the Minister determines having regard
to what is appropriate and reasonable in the circumstances of the case:

(© avaue equal to the price of like goods produced or manufactured in a country
determined by the Minister and sold for home consumption in the ordinary course
of trade in that country, being sales that are arms length transactions,

(d) a value equa to the price determined by the Minister to be the price of like
goods produced or manufactured in a country determined by the Minister and
sold in the ordinary course of trade in arms length transactions for exportation
from that country to a third country determined by the Minister to be an
appropriate third country;

(e avaue equal to the sum of the following amounts ascertained in respect of like
goods produced or manufactured in a country determined by the Minister and
sold for home consumption in the ordinary course of trade in that country:
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) such amount as the Minister determines to be the cost of production
or manufacture of the like goods in that country;

(i) suchamountsasthe Minister determinesto betheadministrative, selling
and general costs associated with the sale of like goods in that country
and the profit on that sale;

® avaue equal to the price payable for like goods produced or manufactured in
Australia and sold for home consumption in the ordinary course of trade in
Australia, being sales that are arms length transactions.

5) The price determined under paragraph (4)(d) is a price that the Minister
determines, because of the quantity of like goods sold as described in paragraph (4)(d) at that
price, is representative of the price paid in such sales.

(5A)  Amounts determined:

@ tobethecost of production or manufacture of goods under subparagraph (2)(c)(i)
or (4)(e)(i); and

(b) to be the administrative, selling and general costs in relation to goods under
subparagraph (2)(c)(ii) or (4)(e)(ii);

must beworked out in such manner, and taking account of suchfactors, astheregulations provide
for the respective purposes of paragraphs 269TAAD(4)(a) and (b).

(5B)  Theamount determined to bethe profit onthe sale of goods under subparagraph
(2)(c)(ii) or (A)(e)(ii), must be worked out in such manner, and taking account of such factors,
as the regulations provide for that purpose.

(5C)  Without limiting the generality of the matters that may be taken into account
by the Minister in determining whether a third country is an appropriate third country for the
purposes of paragraph (2)(d) or (4)(d), the Minister may have regard to the following matters:

€) whether the volume of trade from the country of export referred to in
paragraph (2)(d) or the country first-mentioned in paragraph (4)(d) is similar
to the volume of trade from the country of export to Australia; and

(b) whether thenature of thetrade in goods concerned between the country of export

referred toin paragraph (2)(d) or thecountry first -mentionedin paragraph (4)(d)

is similar to the nature of trade between the country of export and Australia.

(6) WheretheMinister issatisfied that sufficient information has not been furnished

or is not available to enable the normal value of goods to be ascertained under the preceding

subsections, the normal value of those goods is such amount as is determined by the Minister
having regard to al relevant information.

@) For the purposes of this section, the Minister may disregard any information
that he or she considers to be unreliable.

(8 Where the normal value of goods exported to Australia is the price paid for
like goods and that price and the export price of the goods exported:
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@ relate to sales occurring at different times; or
(b) are not in respect of identical goods; or
(© are modified in different ways by taxes or the terms or circumstances of the

sales to which they relate;

that price paid for like goods is to be taken to be that price paid adjusted in accordance with
directions by the Minister so that those differences would not affect its comparison with that
export price.

9 Where the normal vaue of goods exported to Australia is to be ascertained in
accordance with paragraph (2)(c) or (4)(e), the Minister must make such adjustments, in
determining the costs to be determined under that paragraph, as are necessary to ensure that
the normal value so ascertained is properly comparable with the export price of those goods.

(10)  Where:

€) the actua country of export of goods exported to Australia is not the country
of origin of the goods; and

(b) the Minister is of the opinion that the normal vaue of the goods should be
ascertained for the purposes of this Part as if the country of origin were the
country of export;

he or she may direct that the normal value of the goods is to be so ascertained.

(11)  For the purposes of subsection (10), the country of origin of goodsis:

€) in the case of unmanufactured raw products—the country of which they are
products; or

(b) in any other case—the country in which the last significant process in the
manufacture or production of the goods was performed.

(13)  Where, becauseof theoperation of section 269TAAD, thenormal valueof goods
is required to be determined under subsection (2), the Minister shall not include in his or her
calculation of that normal value any profit component under subparagraph (2)(c)(ii).

14 If:
€) application is made for a dumping duty notice or a countervailing duty notice;
and

(b) goods the subject of the application are exported to Austraia; but

(© the volume of sales of likegoods for home consumption in the country of export
by the exporter or another seller of like goods is less than 5% of the volume
of goods the subject of the application that are exported to Australia by the
exporter;
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the volume of sales referred to in paragraph () is taken, for the purposes of paragraph (2)(a),
to be alow volume unlessthe Minister is satisfied that it is still large enough to permit a proper
comparison for the purposes of assessing a dumping margin under section 269TACB.

Non-injurious price

269TACA. The non-injurious price of goods exported to Australiaisthe minimum
price necessary:

€) if the goods are the subject of, or of an application for, adumping duty notice
under subsection 269TG(1) or (2)—to prevent the injury, or a recurrence of
the injury, or to remove the hindrance, referred to in paragraph 269TG(I)(b)
or (2)(b); or

(b) if the goods are the subject of, or of an application for, athird country dumping
duty notice under subsection 269TH(1) or (2)—to prevent the injury, or a
recurrence of the injury, referred to in paragraph 269TH(1)(b) or (2)(b); or

(© if the goods are the subject of, or of an application for, a countervailing duty
notice under subsection 269TJ(1) or (2)—toprevent theinjury, or arecurrence
of theinjury, or to remove the hindrance, referred to in paragraph 269TJ(1)(b)
or (2)(b); or

(d) if the goods are the subject of, or of an application for, a third country
countervailing duty notice under subsection 269TK (1) or (2)—to prevent the
injury, or arecurrence of the injury, referred to in paragraph 269TK(l)(b) or

2)(b).
Working out whether dumping has occurred and levels of dumping
269TACB.(1) If:
€) application is made for a dumping duty notice; and
(b) export prices in respect of goods the subject of the application exported to
Australia during the investigation period have been established in accordance

with section 269TAB; and

(© corresponding normal values in respect of like goods during that period have
been established in accordance with section 269TAC;

the Minister must determine, by comparison of those export prices with those normal values,
whether dumping has occurred.

2 In order to compare those export prices with those normal vaues, the Minister
may, subject to subsection (3):

€) compare the weighted average of export prices over the investigation period
with the weighted average of corresponding normal values over that period;
or
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(b) compare the export prices determined in respect of individual transactions over
the investigation period with the corresponding normal val ues determined over
that period; or

(© use the method of comparison referred to in paragraph (@) in respect of a part
or parts of the investigation period and the method of comparison referred to
in paragraph (b) in respect of another part or other parts of that period.

(3)  If the Minister is satisfied:

@ that the export prices differ significantly among different purchasers, regions
or periods, and

(b) that those differences make the methods referred to in subsection (2)
inappropriate for use in respect of a period constituting the whole or a part of
the investigation period;

the Minister may, for that period, compare the respective export prices determined in relation
toindividual transactions during that period with the weighted average of corresponding normal
values over that period.

4 If, in acomparison under subsection (2), the Minister is satisfied that the weighted
average of export prices over aperiod islessthan the weighted average of corresponding normal
values over that period:

€) the goods exported to Australia during that period are taken to have been
dumped; and

(b) the dumping margin for the exporter concerned in respect of those goodsisthe
difference between those weighted averages.

5) If, in acomparison under subsection (2), the Minister is satisfied that an export
price in respect of an individual transaction during the investigation period is less than the
corresponding normal vaue:

€) the goods exported to Australia in that transaction are taken to have been
dumped; and

(b) the dumping margin for the exporter concerned in respect of those goodsisthe
difference between that export price and that normal value.

(6) If, inacomparison under subsection (3), the Minister is satisfied that the export
prices in respect of particular transactions during the investigation period are less than the
weighted average of corresponding normal values during that period:

€) the goods exported to Australia in each such transaction are taken to have been
dumped; and

(b) the dumping margin for the exporter concerned in respect of those goodsisthe
difference between each relevant export price and the weighted average of
corresponding normal values.
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(7) Subject to subsection (8), the existence of dumping and the size of a dumping
margin will normally be worked out for individual exporters of goods to Austraia.

)] If the number of exporters from a particular country of export who provide
information in relation to an application for a dumping duty notice is so large that it is not
practicable to determine the existence of dumping and to work out individua dumping margins
for each of them, the Minister may, on the basis of information obtained from an investigation
of a selected number of those exporters:

€) who constitute a statistically valid sample of those exporters; or

(b) who are responsible for the largest volume of exportations to Australia that can
reasonably be investigated;

decide whether dumping exists, and, if it does, fix dumping margins for such selected exporters
and for exporters who are not so selected.

9 If information issubmitted by an exporter notinitially sel ected under subsection
(8) for the purposes of an investigation, the investigation must extend to that exporter unless
to so extend it would prevent the investigation's timely completion.

(10)  Any comparison of export prices, or weighted average of export prices, with
any corresponding normal values, or weighted average of corresponding normal values, must
be worked out in respect of similar units of goods, whether determined by weight, volume or
otherwise.

Working out whether benefits have been conferred and amounts of subsidy
269TACC.(1) If:

€) afinancial contribution referred toin paragraph (@) of the definition of "subsidy"
in subsection 269T(1); or

(b) income or price support referred to in paragraph (b) of that definition;

is received in respect of goods, the question whether that financia contribution or income or
price support confers a benefit, and, if so, the amount of subsidy attributable to that benefit,
are to be worked out according to this section.

2 If afinancid contribution in respect of goodsisadirect financid payment received
from agovernment of acountry, apublic body of that government or of which that government
isamember, or aprivate body entrusted or directed by that government or public body to carry
out a governmental function, a benefit is taken to be conferred because of that payment.

@) If:

€) thereisnofinancial contribution of thekindreferred toin subsection (2) received
in respect of goods; but

(b) afinancial contribution of another kind, or income or price support, isreceived
in respect of those goods from a government of a country, a public body of
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that government or of which that government is a member, or a private body
entrusted or directed by that government or public body to cary out a
governmental function;

the question whether that financial contribution or income or price support confers a benefit
is to be determined by the Minister.

(4)

In determining whether afinancial contribution confers a benefit, the Minister

must have regard to the following guidelines:

@

(b)

(©

(d)

C)

©)

the provision of equity capita from the government or body referred to in
subsection (3) doesnot confer abenefit unlessthe decision to provide the capita
is inconsistent with norma investment practice of private investorsin the country
concerned;

the making of aloan by the government or a body referred to in subsection
(3) does not confer a benefit unless the loan requires repayment of a lesser
amount than would be required for a comparable commercial loan;

the guarantee of aloan by the government or a body referred to in subsection
(3) does not confer a benefit unless, without the guarantee, the enterprise
receiving the loan would have to repay a greater amount;

the provision of goods or services by the government or body referred to in
subsection (3) does not confer abenefit unlessthe goodsor services are provided
for less than adequate remuneration;

the purchase of goods by the government or body referred to in subsection (3)
does not confer a benefit if the purchase is made for more than adequate
remuneration.

For the purposes of paragraphs (4)(d) and (e), the adequacy of remuneration

inrelation to goodsor services isto bedetermined having regard to prevailing market conditions
for likegoodsor services inthe country where those goodsor servicesare provided or purchased.

(6)
@

(b)

(©

If abenefit is conferred:
by afinancia contribution in the form referred to in subsection (2)

—thetotal amount of subsidy attributable to the benefit is an amount equal to
the payment; or

by the making of a loan by the government or a body referred to in
subsection (3)—the total amount of subsidy attributable to the benefit is an
amount equal to the difference between the amount required to be repaid on
that loan and the amount that would be required to be repaid on a comparable
commercia loan; or

by the guarantee of a loan by the government or a body referred to in
subsection (3)—the total amount of subsidy attributable to the benefit is an
amount equal to the difference between the amount required to be repaid upon
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the loan so guaranteed and the amount that would be required to be repaid upon
acommercia loan, without that guarantee, adjusted for any difference in fees;
or

(d) by any other financial contribution, or income or price support as referred to
in subsection (3)—thetotal amount of subsidy attributable to the benefit is an
amount determined by the Minister, in writing, in accordance with the regulaions
made for the purposes of this section.

@) If the Minister is satisfied, in respect of a particular financial contribution or
form of income or price support:

€) that subsections (2), (3), (4) and (5) are inappropriate for determining whether
a benefit has been conferred; or

(b) that, if a benefit has been conferred, subsection (6) is inappropriate for
determining the total amount of subsidy attributable to the benefit;

the Minister may determine, inwriting, that he or sheisso satisfied and determine an aternative
basisfor deciding whether abenefit has been conferred or for working out the amount of subsidy
attributable to the benefit.

)] If the number of exporters from a particular country of export who provide
information in relation to an application for a countervailing duty notice is so large that it is
not practicable to work out whether a benefit has been conferred and the amount of subsidy
received by them, the Minister may, on the basis of information obtained from an investigation
of a selected number of those exporters:

€) who constitute a statistically valid sample of those exporters; or

(b) who are responsible for the largest volume of exportations to Australia that can
reasonably be investigated;

decide whether a benefit is conferred and, if it is, the amount of subsidy attributable to that
benefit for such selected exporters and for exporters who are not so selected.

9 If information is submitted by an exporter not initially sel ected under subsection
(8) for the purposes of an investigation, the investigation must extend to that exporter unless
to so extend it would prevent the investigation's timely completion.

(10)  After thetotd amount of the subsidy received in respect of goods has been worked
out, the Minister must, if that subsidy is not quantified by reference to a unit of those goods
determined by weight, volume or otherwise, work out how much of that amount is properly
attributable to each such unit.

Minister may re-ascertain certain normal values
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# 269TAD. Where the Minister has, for the purpose of publishing a notice under
section 269TG or 269TH declaring that section to apply to goods that may be imported into
Australia, being like goods to goods that have been so imported, ascertained the normal value
of the imported goods, the Minister may, at any time, and from time to time, if the Minister
is of the opinion that any factor relevant to the ascertainment of the normal value of goods to
which that section applies has altered, re-ascertain that normal value and, where the Minister
does so, the Minister isto publish that normal value as so re-ascertained in the Gazette unless,
in the opinion of the Minister, the publication of that information would adversely affect the
business or commercial interests of any person.

Material injury to industry

269TAE.(1)  Indetermining, for the purposes of section 269TG or 269TJ, whether
materia injury to an Australian industry has been or is being caused or is threatened or would
or might have been caused, or whether the establishment of an Australian industry has been
materially hindered, because of any circumstances in relation to the exportation of goods to
Australia from the country of export, the Minister may, without limiting the generaity of that
section but subject to subsections (2A), (2B) and (2C), have regard to:

(@)  if thedetermination is being made for the purposes of section 269TG —thesize
of the dumping margin, or of each of the dumping margins, worked out in
respect of the goods of that kind that have been exported to Austraia and
dumped; and

(ab)  if the determination is being made for the purposes of section 269TJ —particulars
of any countervailable subsidy received in respect of goods of that kind that
have been exported to Australia; and

€) the quantity of goods of that kind that, during a particular period, have been
or are likely to be exported to Australia from the country of export; and

(b) any increase or likely increase, during a particular period, in the quantity of
goods of that kind exported to Australia from the country of export; and

(© any change or likely change, during aparticular period, in the proportion that:

) the quantity of goods of that kind exported to Australiafrom the country
of export and sold or consumed in Australia; or

(i) the quantity of goods of that kind, or like goods, produced or
manufactured in the Australian industry and sold or consumed in
Austraia;

bears to the quantity of goods of that kind, or like goods, sold or consumed
in Australia; and
(d) the export price that has been or is likely to be paid by importers for goods
of that kind exported to Austraia from the country of export; and

#  repealed by Act No. 207 - but remains in force under transitional arrangements for measures
imposed pre 1/1/93.
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C)

(f)

(9)

(h)

2

the difference between:

) the price that has been or is likely to be paid for goods of that kind,
or like goods, produced or manufactured in the Austraian industry and
sold in Australia; and

(i) the price that has been or is likely to be paid for goods of that kind
exported to Australia from the country of export and sold in Australia;
and

the effect that the exportation of goodsof that kind to Australia from the country
of export in those circumstances has had or is likely to have on the price paid
for goods of that kind, or likegoods, produced or manufactured inthe Australian
industry and sold in Australia; and

the effect that the exportation of goods of that kind to Australiafrom the country
of export in those circumstances has had or is likely to have on the relevant
economic factors in relation to the Australian industry; and

if the determination is being made for the purposes of section 269TJ and the
goods are agricultural products—whether the exportation of goods of that kind
to Austraia from the country of export in those circumstances has given or is
likely to give rise to a need for financial or other support, or an increase in
financial or other support, for the Australian industry from the Commonwealth
Government.

In determining, for the purposes of section 269TH or 269TK, whether material

injury to an industry in athird country has been or is being caused or is threatened or would
or might have been caused because of any circumstances in relation to the exportation of goods
to Australia from the country of export, the Minister may, without limiting the generality of

that section but

(a8)

(ab)

@

(b)

subject to subsections (2A), (2B) and (2C), have regard to:

if the determination isbeing made for the purposes of section 269TH —thesize
of the dumping margin, or of each of the dumping margins, worked out in
respect of the goods of that kind that have been exported to Austraia and
dumped; and

if the determination is being made for the purposes of section 269TK
—particularsof any countervailable subsidy received in respect of goods of that
kind that have been exported to Austraia; and

the quantity of goods of that kind that, during a particular period, have been
or are likely to be exported to Australia from the country of export; and

any increase or likely increase, during a particular period, in the quantity of
goods of that kind exported to Australia from the country of export; and
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any change or likely change, during a particular period, in the proportion
that:

) the quantity of goods of that kind exported to Australia from the country
of export and sold or consumed in Australia; or

(i) the quantity of goods of that kind, or like goods, produced or
manufactured in the third country and sold or consumed in Australia;

bears to the quantity of goods of that kind, or like goods, sold or consumed

in Australia; and

(d)

C)

(f)

(9)

(2A)

the export price that has been or is likely to be paid by importers for goods
of that kind exported to Austraia from the country of export; and

the difference between:

) the price that has been or is likely to be paid for goods of that kind,
or like goods, produced or manufactured in the third country and sold
in Australia; and

(i) the price that has been or is likely to be paid for goods of that kind
exported to Australia from the country of export and sold in Australia;
and

the effect that the exportation of goods of that kindto Australiafrom the country
of export in those circumstances has had or is likely to have on the price paid
for goods of that kind, or like goods, produced or manufactured in the third
country and sold in Austraia; and

the effect that the exportation of goodsof that kind to Australiafrom the country
of export in those circumstances has had or is likely to have on the relevant
economicfactorsinrelation to theproducer or manufacturer inthethird country.

In making a determination in relation to the exportation of goods to Australia

for the purposes referred to in subsection (1) or (2), the Minister must consider whether any
injury to an industry, or hindrance to the establishment of an industry, is being caused or
threatened by a factor other than the exportation of those goods such as:

@
(b)
(©
(d)

(€

the volume and prices of imported like goods that are not dumped; or
the volume and prices of importations of like goods that are not subsidised; or
contractions in demand or changes in patterns of consumption; or

restrictive trade practices of, and competition between, foreign and Australian
producers of like goods; or

developments in technology; or
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® the export performance and productivity of the Australian industry;
and any such injury or hindrance must not be attributed to the exportation of those goods.
(2B)  In determining:

€) for the purposes of subsection (1), whether or not material injury isthreatened
to an Australian industry; or

(b) for the purposes of subsection (2), whether or not material injury isthreatened
to an industry in athird country;

because of the exportation of goodsinto the Australian market, the Minister must take account
only of such changes in circumstances, including changes of akind determined by the Minister,
aswould makethat injury foreseeable and imminent unless dumping or countervailing measures
were imposed.

(2C) Indetermining, for the purposes referred to in subsection (1) or (2), the effect
of the exportation of like goods to Australia by different exporters from the same country of
export or from different countries of export, the Minister should consider the cumulative effect
of those exportations only if, having regard to:

@ the conditions of competition between those goods; and

(b) the conditions of competition between those goods and like goods that are
domestically produced,

the Minister is satisfied that it is appropriate to do so.
3 A reference in subsection (1) or (2) to the relevant economic factors in relation
to an Austrdian industry, or in relation to an industry in athird country, in relation to goods

of a particular kind exported to Austrdia is a reference to:

@ the quantity of goods of that kind, or like goods, produced or manufactured
in the industry; and

(b) the degree of utilization of thecapacity of theindustry to produce or manufacture
goods of that kind, or like goods; and

(© the quantity of goods of that kind, or like goods, produced or manufactured
in the industry:

) for which there are sales or forward orders; or
(i) which are held as stocks; and

(d) the value of sales of, or forward orders for, goods of that kind, or like goods,
produced or manufactured in the industry; and

(e thelevel of profits earned in theindustry, that are attributable to the production
or manufacture of goods of that kind, or like goods; and
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® the leve of return on investment in the industry; and
(9) cash flow in the industry; and

(h) the number of persons employed, and the level of wages paid to persons
employed, intheindustry in relation to the production or manufacture of goods
of that kind, or like goods; and

() the share of the market in Austraia for goods of that kind, or like goods, that
is held by goods of that kind, or like goods, produced or manufactured in the
industry; and

(k) the ability of persons engaged in the industry to raise capita in relation to the
production or manufacture of goods of that kind, or like goods; and

(m) investment in the industry.
Currency conversion

269TAF.(1) If, for thepurposes of thisPart, comparison of theexport prices of goods
exported to Australia and corresponding normal values of like goods requires a conversion of
currencies, that conversion, subject to subsection (2), isto be made using the rate of exchange
on the date of the transaction or agreement that, in the opinion of the Minister, best establishes
the material terms of the sale of the exported goods.

2 If, inrelation to goods exported to Australia, aforward rate of exchangeis used,
the Minister may, in a conversion of currencies under subsection (1), make use of that rate of
exchange.

@) If:

€) the comparison referred to in subsection (1) requires the conversion of
currencies;, and

(b) the rate of exchange between those currencies has undergone a short-term
fluctuation;

the Minister may, for the purpose of that comparison, disregard that fluctuation.
4 If:

€) the comparison referred to in subsection (1) requires the conversion of
currencies;, and

(b) the Minister is satisfied that the rate of exchange between those currencies has
undergone a sustained movement;

the Minister may, by notice published in the Gazette, declare that this subsection applies with
effect from aday specified in the notice and, if the Minister does so, the Minister may use the
rate of exchange in force on that day for the purposes of that comparison during the period of
60 days starting on that day.
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5) Nothing in subsection (4) prevents the Minister specifying aday in anoticethat
is earlier than the day of publication of the notice if the day specified:

€) is aday after the start of the sustained movement; and
(b) is not a day occurring within 60 days after the day specified in a prior notice.

(6) Nothing in subsection (4) prevents the Minister publishing more than onenotice
if a sustained movement in the rate of exchange continues for more than 60 days.

@) The Comptroller may, if he or she considersit desirable so to do for the avoidance
of doubt, specify, by notice published in the Gazette, ameans of establishing arate that istaken
to be, or to have been, therate of exchange between the Austraian currency and another currency
or between other currencies:

€) on aday, or during a period, preceding the day of publication of the notice;
or

(b) from and including the day of publication of the notice, or an earlier day
specified in the notice, until the revocation of the notice.

(8 The rate of exchange established between currencies in a notice under
subsection (7) is, for the purpose of working out the amount of duty or interim duty payable
on any goods exported on the day or during the period to which the rate so specified applies,
the rate of exchange that applies for the purposes of this section in respect of the currencies
specified in the notice.

Revocation of notices

269TAJ.(1)  The Minister may, by public notice, revoke a notice published by the
Minister under this Part and must do so if satisfied that, were the noticenot in force, the Minister
would not be authorised by this Part to cause the notice to be published.

2 The Minister may, by public notice, partly revoke a notice published by the
Minister under this Part and must do so if satisfied that, if the notice had not applied to such
goods, the Minister would not be authorised to cause a notice applying to such goods to be
published.

3 The Minister may, by public notice, release or partly release a person from
an undertaking entered into under this Part.

4 A notice of revocation under subsection (1) or of partial revocation under
subsection (2) has effect from a date specified in the notice, which may be a date earlier than
the date of publication of the notice of revocation or partia revocation in the Gazette.

5) A notice releasing or partly releasing a person from an undertaking under
subsection (3) has effect from a date specified in the notice, which may be a date earlier than
the date of publication of the notice in the Gazette.

(6) Upon therevocation of anoticethat declared that asection of the Anti-Dumping
Act appliesto goods, the special duty on the goods ceasesto be payable, and shall not be charged
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or collected on goods entered for home consumption on or after the date of effect of the notice
of revocation.

@) Upon the partial revocation of anotice that declared that a section of the Anti-
Dumping Act appliesto goods, the special duty on thegoodsto which the noticeno longer applies
ceases to be payable, and shall not be charged or collected on such goods entered for home
consumption on or after the date of effect of the partia revocation.

Minister may give directions to Comptroller in relation to powers and duties under this
Part

269TA.(1) The Minister may give to the Comptroller such written directions in
connection with carrying out or giving effect to the Comptroller's powers and duties under this
Part as the Minister thinks fit, and the Comptroller shall comply with any directions so given.

2 A direction under subsection (1) shall not deal with carrying out or giving effect
to the powers or duties of the Comptroller in relation to a particular consignment of goods or
to like goods to goods in a particular consignment but shal dedl instead with the generd principles
for carrying out or giving effect to the Comptroller's powers.

3 Where the Minister gives a direction to the Comptroller, the Minister shal:

€) cause a written notice setting out particulars of the direction to be published
in the Gazette as soon as practicable after giving the direction; and

(b) cause acopy of that notice to be laid before each House of the Parliament within
15 sitting days of that House after the publication of the notice in the Gazette.

4 A notice setting out particulars of the direction isadisallowableinstrument for
the purposes of section 46A of the Acts Interpretation Act 1901.
Division 2—Consideration of anti-dumping matters by the Comptroller
Application for action under Anti-Dumping Act
269TB. (1)Where:
€) a consignment of goods:
) has been imported into Australia;
(i) is likely to be imported into Australia; or

(iii) may be imported into Australia, being like goods to goods to which
subparagraph (i) or (ii) applies;

(b) there is, or may be established, an Austraian industry producing like goods;
and
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(© a person believes that there are, or may be, reasonable grounds for the
publication of adumping duty notice or a countervailing duty noticein respect
of the goods in the consignment;

that person may, by applicationinwriting lodged with the Customsin accordance with subsection
(5), request that the Minister publish that notice in respect of the goods in the consignment.

2 Where:
€) a consignment of goods produced or manufactured in a country other than
Australia

) has been imported into Australia;
(i) is likely to be imported into Australia; or

(iii) may be imported into Australia, being like goods to goods to which
subparagraph (i) or (ii) applies; and

(b) thereis, inathird country, anindustry that produces or manufactures like goods
for export to Australia; and

(© the Government of that third country believes that there are, or may be,
reasonable grounds for the publication of a dumping duty notice or a
countervailing duty notice in respect of the goods in the consignment;

the Government of that third country may, by application in writing lodged with the Customs
in accordance with subsection (5), request that the Minister publish that notice in respect of
the goods in the consignment.

(2A)  During the period after receiving an application for adumping duty notice and
before giving public notice under subsection 269TC(4) of adecision not to reject the application,
the Comptroller must notify the government of the country, or of each country, whose exporters
are nominated in the application.

(2B)  During the period after receiving an application for acountervailing duty notice
and before giving public notice under subsection 269TC(4) of a decision not to reject the
application, the Comptroller must notify:

€) the government of the country, or of each country, whose exporters are
nominated in the application; and

(b) the government of any other country from which countervailable subsidies are
alleged to have been received.

(2C) A natification by the Comptroller under subsection (2B) must include aninvitation
to consult with the Comptroller in relation to whether:

€) any countervailable subsidies exist; and
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(b) any such subsidies, if found to exist, are causing or are likely to cause materia
injury of akind referred to in paragraph 269TJ(1)(b) or 269TK(1)(b);

with the aim of arriving at a mutually agreed solution.
3 Anapplicant may, at any timebefore apreliminary finding ismade under section
269TD inrespect of the application, by noticeinwriting lodged with the Customs in accordance

with subsection (4), withdraw the application in whole or in part.

4 An application under subsection (1) or (2) or a notice under subsection (3)
withdrawing such an application must:

€) be in writing; and

(b) be in an approved form; and

(© contain such information as the form requires; and
(d) be signed in the manner indicated on the form; and

(e in the case of an application under subsection (1)—besupported by a sufficient
part of the domestic industry.

5) An application, or a notice withdrawing an application, may be lodged with
the Customs:

@ by giving it to an officer doing duty in relation to the receipt of dumping
applications; or

(b) by posting it by pre-paid post to a postal address specified by Customs in the
approved form; or

(© by sending it by electronic facsimileto afacsimile number specified by Customs
in the approved form;

and the application or notice is taken to have been received by Customs when the application
or notice, or afacsimile of the application or notice, isfirst received by an officer doing duty
in relation to the receipt of dumping applications.

(6) An application under subsection (1) in relation to a consignment of goods is
taken to be supported by asufficient part of the domestic industry if the Comptroller is satisfied
that persons (including the applicant) who produce or manufacture like goods in Australia and
who support the application:

€) account for more than 50% of the total production or manufacture of like goods
produced or manufactured by that portion of the Australian industry that has
expressed either support for, or opposition to, the application; and

(b) account for not less than 25% of the total production or manufacture of like
goods in Australia.
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Consideration of Application

269TC.(1) The Comptroller shal, within 25 days, or, if another period is prescribed,
within that other period, after Customs receives an application under subsection 269TB(1) in
respect of goods, examine the application and, if the Comptroller isnot satisfied, having regard
to the matters contained in the application and to any other information that the Comptroller
considers relevant:

@ that the application complies with subsection 269TB(4); or

(b) that thereis, or islikely to be established, an Australian industry in respect of
like goods; or

(© that there appear to be reasonable grounds:

) for the publication of a dumping duty notice or a countervailing duty
notice, as the case requires, in respect of the goods the subject of the
application; or

(i) for the publication of such anotice upon the importation into Australia
of such goods;

he or she shall rgject the application and inform the applicant, by noticeinwriting, accordingly.

2 TheComptroller shall, within25days, or, if another period isprescribed, within
that other period, after Customs receives an application by the Government of a country under
subsection 269TB(2) in respect of goods, examine the application and, if the Comptroller is
not satisfied, having regard to the matters contained in the application and to any other information
that the Comptroller considers relevant:

€) that the application complies with subsection 269TB(4); or

(b) that thereisaproducer or manufacturer of likegoodsin that country who exports
such goods to Australia; or

(© that there appear to be reasonable grounds:
) for the publication of a dumping duty notice or a countervailing duty
notice, as the case requires, in respect of the goods the subject of the

application; or

(i) for the publication of such anotice upon the importation into Australia
of such goods;

he or she shall rgject the application and inform the applicant, by noticein writing, accordingly.
(2A) If an applicant, after lodging an application under section 269TB, decides to

give Customs further information in support of that application without having been requested
to do so:
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the information may be lodged with Customs, in writing, in accordance with
section 269TB; and

the information is taken to have been received by Customs in accordance with
subsection 269TB(5); and

this Part has effect as if:

) the application had included that further information; and

(i) the application had only been lodged when that further information was
lodged; and

(iii)  the application had only been received when that further information
was received.

Where, in accordance with subsection (1) or (2), the Comptroller rejects an

application, the notice informing the applicant of that rejection:

@

(b)

(4)

shall state the reasons why the Comptroller was not satisfied of one or more
of the matters set out in that subsection; and

shall inform the applicant of the applicant's right to refer the decision of the
Comptroller in respect of the matters in respect of which the Comptroller was
not so satisfied to the Authority for review.

If the Comptroller decidesnot toreject anapplication under subsection 269TB(1)

or (2) in respect of goods, the Comptroller must give public notice of the decision:

@
(b)
(ba)
(bb)

(bc)

(bd)

(be)

(bf)

setting out particulars of those goods; and
setting out the identity of the applicant; and
setting out the countries of export known to be involved; and

if the gpplication is for a countervailing duty notice—also setting out the countries
from which countervailable subsidisation is alleged to have been received; and

setting a date, which should be the date or estimated date of publication of the
notice in the Gazette, as the date of initiation of the investigation; and

indicating thebasi son which dumping or countervailable subsidisationisalleged
to have occurred; and

summarising the factors on which the alegation of injury or hindrance to the
establishment of an industry is based; and

indicating that the preliminary finding will be made on the basis of the
examination of exportations to Australia of goods the subject of the application
during a period identified in the notice; and
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(© stating that, within a specified period after the date of initiation of the
investigation, being the period of 120 days or, if another period is prescribed
by regulations for the purposes of this paragraph, that other period, the
Comptroller will make apreliminary finding as to whether there are sufficient
grounds for the publication of a dumping duty notice or a countervailing duty
notice in respect of the goods the subject of the application or there will be
sufficient grounds for such publication subsequent to the importation into
Australia of such goods; and

(d) stating that a preliminary finding that there are or will be such grounds may
result intheimposition of provisional measuresincluding thetaking of securities
under section 42 of this Act for the period specified in subsection 45(2) of this
Act in respect of interim duty that may become payable on the importation of
the goods the subject of the application; and

(e inviting interested parties to lodge with the Comptroller, within a specified period
of not more than 40 days after the date of initiation of the investigation,
submissions concerning the publication of the notice sought by the application;

and

® indicating the address at which, or the manner in which, such submissions can
be lodged.

5) Information required to be included in the notice under

subsection (4) may be included in a separate report to which the notice makes reference.

(6) Despite the fact that a notice under this section specifies a particular period for
interested parties to lodge submissions with the Comptroller, if the Comptroller is satisfied,
by representation in writing by an interested party:

€) that alonger period is reasonably required for that party to make asubmission;
and

(b) that allowing a longer period will be practicable in the circumstances;

the Comptroller may notify the party, inwriting, that a specified further period will be alowed
for the party to lodge a submission.

@) As soon as practicabl e after the Comptroller decides not to reject an application
under section 269TB for adumping duty notice or acountervailing duty notice, the Comptroller
must ensure that a copy of the application, or of so much of the application as is not claimed
tobeconfidentia or to constituteinformation whose publicationwould adversely affect aperson's
business or commercia interests, is made available:

€) unless paragraph (b) applies—to al persons known to be exporters of goods
the subject of the application and to the government of each country of export;
or

(b) if the number of persons known to be exporters of goods the subject of the

application is so large that it is not practicable to provide a copy of the
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application, or of so much of the application asisnot the subject of such aclaim,
to each of them—to the government of each country of export and to each
relevant trade association.

Preliminary findings

269TD.(1) After the end of the period for lodging submissions in respect of an
application for the imposition of dumping duty or countervailing duty but before the end of
the period referred to in paragraph 269TC(4)(c), the Comptroller shall consider the application,
taking into account any submissions received and any other matters that the Comptroller considers
relevant.

2 If, as aresult of that consideration of the application, the Comptroller makes
aprdiminary finding that there are sufficient grounds for the publication of a dumping duty
notice or a countervailing duty notice in respect of the goods the subject of the application or
that there will be sufficient grounds for such publication subsequent to the importation into
Australia of such goods:

€) the Comptroller must give public notice of that finding; and

(b) the Comptroller shall, within 7 days of publication of that noticein the Gazette,
refer the question whether the publication of the notice sought in the application
is so justified to the Authority; and

(© the Comptroller may, if he or she thinks it appropriate to do so, upon the
importation of goodsto which the application relates, require and take securities
under section 42 of thisAct in respect of interim duty that may become payable.

(2A) I the Comptroller decides to require securities under paragraph (2)(c), the
Comptroller must give public notice of the decision.

3 If, as aresult of that consideration of the application, the Comptroller makes
apreliminary finding that there are not sufficient grounds for the publication of adumping duty
notice or a countervailing duty notice in respect of the goods the subject of the application or
that there will not be sufficient grounds for such publication subsequent to the importation into
Australia of such goods, the Comptroller must give public notice of that finding.
Termination of investigations
Comptroller must terminate if all dumping margins are negligible

269TDA. (1) |If:

€) application is made for a dumping duty notice; and

(b) in an investigation, for the purposes of the application, of an exporter to Audtrdia
of goods the subject of the application, the Comptroller is satisfied that:
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) there has been no dumping by the exporter of any of those goods; or
(i) there has been dumping by the exporter of some or al of those goods,
but the dumping margin for theexporter, or each such dumping margin,
worked out under section 269TACB, when expressed as a percentage
of theexport price or weighted average of export prices used to establish
that dumping margin, is less than 29%;
the Comptroller must terminate the investigation so far as it relates to the exporter.
Comptroller must terminate if countervailable subsidisation is negligible
2 If:

€) application is made for a countervailing duty notice; and

(b) in an investigation, for the purposes of the application, of an exporter to Audtrdia
of goods the subject of the application, the Comptroller is satisfied that:

) no countervailable subsidy has been received in respect of any of those
goods; or

(i) a countervailable subsidy has been received in respect of some or all
of thosegoodsbut it never, at any timeafter the start of theinvestigation
period, exceeded the negligible level of countervailable subsidy under
subsection (16);

the Comptroller must terminate the investigation so far as it relates to the exporter.
Comptroller must terminate if negligible volumes of dumping are found

(3) If:

@ application is made for a dumping duty notice; and

(b) inaninvestigationfor the purposes of theapplicationthe Comptroller issatisfied
that the total volume of goods the subject of the application:

) that have been, or may be, exported to Australia over a reasonable
examination period from a particular country of export; and

(i) that have been, or may be, dumped;
is negligible;

the Comptroller must terminate the investigation so far as it relates to that country.
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What is a negligible volume of dumped goods?

4 For the purpose of subsection (3), the total volume of goods the subject of the
applicationthat havebeen, or may be, exported to Australiaover areasonabl e examination period
from the particular country of export and dumped is taken to be a negligible volume if:

€) when expressed as a percentage of the total Australian import volume, it isless
than 3%; and

(b) subsection (5) does not apply in relation to those first-mentioned goods.
Aggregation of volumes of dumped goods

5) For the purposes of subsection (4), this subsection appliesin relation to goods
the subject of the application that have been, or may be, exported to Australia over areasonable
examination period from the particular country of export and dumped if:

@ the volume of such goods that have been, or may be, so exported from that
country and dumped, when expressed as a percentage of the total Australian
import volume, is less than 3%; and

(b) the volume of goods the subject of the application that have been, or may be,
exported to Austraia over that period from another country of export and
dumped, when expressed as apercentage of the total Australian import volume,
is also less than 3%; and

(© the total volume of goods the subject of the application that have been, or may
be, exported to Austrdia over that period from the country to which
paragraph (@) applies, and from al countries to which paragraph (b) applies,
and dumped, when expressed as a percentage of the total Australian import
volume, is more than 7%.

Negligible dumping margins to count in determining volume

(6) The fact that the dumping margin, or each of the dumping margins, in relation
to aparticular exporter, when expressed as a percentage of the export price or weighted average
of export prices used to establish that dumping margin, islessthan 2%, does not prevent exports
by that exporter being taken into account:

€) in working out the total volume of goods that have been, or may be, exported
from a country of export and dumped; and

(b) in aggregating, for the purposes of subsection (5), the volumes of goods that
have been, or may be, exported from that country of export and other countries
of export and dumped.

Comptroller must terminate if negligible volumes of countervailable subsidisation are found

@ If:

€) application is made for a countervailing duty notice; and



G/ADP/N/T/AUY1
G/SCM/N/1T/AUS1

Page 46

(b) in an investigation for the purposes of the gpplication, the Compitroller is satisfied
that the total volume of goods the subject of the application:

) that have been, or may be, exported to Australia from a particular
country of export during a reasonable examination period; and

(i) in respect of which a countervailable subsidy has been, or may be,
received;

is negligible;
the Comptroller must terminate the investigation so far as it relates to that country.
What is a negligible volume of subsidised goods?

(8 For the purposes of subsection (7), the total volume of goods the subject of the
application for a countervailing duty notice that have been, or may be, exported to Austraia
over areasonable examination period from the particular country of export and in respect of
which a countervailable subsidy has been received is taken to be a negligible volume if:

@ that country of export is not a developing country and that total volume, when

expressed as a percentage of the total Australian import volume, is less than
3%; or
(b) that country of export is a developing country and that total volume, when
expressed as a percentage of the total Australian import volume, is less than
4%;
and subsections (9), (10) and (11) do not apply in relation to those first-mentioned goods.
Aggregation of volumes of subsidised goods from countries other than devel oping countries

9 For the purposes of subsection (8), this subsection appliesin relation to goods
the subject of the application that have been, or may be, exported to Australia over areasonable
examination period from the particular country of export and in respect of which a countervailable
subsidy has, or may be, been received, if:

€) the country of export is not a developing country; and

(b) the volume of such goods:

) that have been, or may be, exported to Austraia over that period from
that country; and

(i) in respect of which a countervailable subsidy has been, or may be,
received;

when expressed as a percentage of the total Australian import volume, is less
than 3%; and

(© the volume of goods the subject of the application:
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) that have been, or may be, exported to Australia over that period from
another country that is not a developing country; and

(i) in respect of which a countervailable subsidy has been, or may be,
received;

when expressed as a percentage of the total Australian import volume, is also
less than 3%; and

(d) the total volume of goods the subject of the application:
) that have been, or may be, exported to Australia over that period from
the country to which paragraph (b) applies and from &l countries to
which paragraph (c) applies; and

(i) in respect of which a countervailable subsidy has been, or may be,
received;

when expressed as a percentage of the total Australian import volume, ismore
than 7%.

Aggregation of volumes of subsidised goods from developing countries

(10)  For the purposes of subsection (8), this subsection appliesin relation to goods
the subject of the application that have been, or may be, exported to Australia over areasonable
examination period from the particular country of export and in respect of which a countervailable
subsidy has been, or may be, received if:

€) the country of export is a developing country; and

(b) the volume of such goods:

) that have been, or may be, exported to Austraia over that period from
that country; and

(i) in respect of which a countervailable subsidy has been, or may be,
received;

when expressed as a percentage of the total Australian import volume, is less
than 4%; and

(© the volume of goods the subject of the application:

) that have been, or may be, exported to Austraia over that period from
another country that is a developing country; and

(i) in respect of which a countervailable subsidy has been, or may be,
received;

when expressed as a percentage of the total Australian import volume, is also
less than 4%; and
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(d) the total volume of goods the subject of the application:
) that have been, or may be, exported to Australia over that period from
the country to which paragraph (b) applies and from &l countries to
which paragraph (c) applies; and

(i) in respect of which a countervailable subsidy has been received,

when expressed as a percentage of the total Australian import volume, ismore
than 9%.

Aggregation of volumes of subsidised goods from member countries that are developing
countries

(11)  For the purposes of subsection (8), this subsection appliesin relation to goods
the subject of the application that have been, or may be, exported to Australia over areasonable
examination period from the particular country of export and in respect of which a countervailable
subsidy has been, or may be, received if:

€) the country of export is a member country and a developing country; and

(b) the volume of such goods;

) that have been, or may be exported to Australia over that period from
that country; and

(i) in respect of which a countervailable subsidy has been, or may be,
received;

when expressed as a percentage of the total Australian import volume, is less than 4%; and
(© the volume of goods the subject of the application:

) that have been, or may be, exported to Austraia over that period from
another member country that is a developing country; and

(i) in respect of which a countervailable subsidy has been, or may be,
received;

when expressed as a percentage of the total Australian import volume, is less than 4%; and
(d) the volume of goods the subject of the application:
) that have been, or may be, exported to Austraia over that period from
the country to which paragraph (b) applies and from all countries to
which paragraph (c) applies; and

(i) in respect of which a countervailable subsidy has been, or may be,
received;

when expressed as a percentage of the total Australian import volume, is more than 9%.
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Negligible countervailable subsidies to count in determining volume

(12)

The fact that the level of countervailable subsidy that has been, or may be,

received in respect of goods that have been, exported, or may be exported, to Austraia from
a country of export is anegligible level under subsection (16) does not prevent exports from
that country being taken into account:

@

(b)

in working out the total volume of goods that have been, or may be, exported
from a country of export and in respect of which a countervailable subsidy has
been, or may be, payable; and

inaggregating, for thepurposes of subsection (9), (10) or (11), volumesof goods
that have been, or may be, exported to Australia from that country and other
countries and in respect of which a countervailing subsidy has been, or may
be, received.

Comptroller must terminate investigation if dumping causes negligible injury

(13)
@
(b)

If:

application is made for a dumping duty notice; and

in an investigation, for the purposes of the application, of goods the subject
of the application that have been, or may be, exported to Australia from a
particular country of export, the Comptroller is satisfied that:

) there has been, or may be, dumping of some or all of those goods; but
(i) the injury, if any, to an Australian industry or an industry in athird

country, or the hindrance, if any, to the establishment of an Australian
industry, that hasbeen, or may be, caused by that dumpingisnegligible;

the Comptroller must terminate the investigation so far as it relates to that country.

Comptroller must terminate investigation if subsidisation causes negligible injury

(14)
@
(b)

If:

application is made for a countervailing duty notice; and

in an investigation, for the purpose of the application, of goods the subject of
the applicationthat have been, or may be, exported to Austraiafrom aparticul ar
country of export, the Comptroller is satisfied that:

) a countervailable subsidy has been, or may be, received in respect of
some or al of those goods; but

(i) the injury, if any, to an Australian industry or an industry in a third
country has been, or may be, caused by the subsidisation is negligible;

the Comptroller must terminate the investigation so far as it relates to that country.
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Comptroller must give public notice of termination decisions

(15)

If the Comptroller decides to terminate an investigation so far as it relates to

a particular exporter or country of export, the Comptroller must:

@
(b)

give public notice of that decision; and
ensure that:

) in the case of an exporter, acopy of the notice is sent to the applicant,
the exporter and the government of the country of export; or

(i) in the case of a country of export, a copy of the notice is sent to the
applicant and the government of that country.

Negligible countervailable subsidisation

(16)

For the purposes of this section, a countervailable subsidy received in respect

of goods exported to Australia is negligible if:

@

(b)

(©

the country of export is not a developing country and the subsidy, when
expressed as a percentage of the export price of the goods, is less than 1%;
or

the country of export is a developing country but not a specia developing country
and the subsidy, when expressed as apercentage of the export price of thegoods,
is not more than 2%; or

the country of export is a specia developing country and the subsidy, when
expressed as a percentage of the export price of the goods, is hot more than
3%.

Definition—reasonable examination period

(17)

In this section:

'reasonable examination period’, in relation to an application for a dumping duty notice or a
countervailing duty notice in respect of goods, means a period comprising:

@
(b)

the whole or a substantia part of the investigation period; or

any period after the end of the investigation period that is taken into account
for the purpose of considering possiblefuture importations of goods the subject
of the application;

‘total Australian import volume', in relation to avolume of goods the subject of an application
for adumping duty notice or a countervailing duty notice that have been, or may be, exported
to Australia from a particular country during a period, means the total volume of all goods the
subject of the application and like goods that have been, or may be, exported to Australia from
all countries during that period.
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Comptroller to have regard to same considerations as Minister in certain circumstances
269TE. (1) Where the Comptroller:

€) in making a decision under section 269TC to accept or reject an application
in relation to the goods the subject of the application; or

(b) in making apreliminary finding under section 269TD in relation to those goods;

isrequired to determine any matter ordinarily required to be determined by the Minister under
the Anti-Dumping Act in respect of those goods, the Comptroller:

(© must determine the matter in like manner as if he or she wasthe Minister; and

(d) must have regard to the same considerations (other than the considerations
referred to in subsection 8(5A), 8(5B), 9(5A), 10(3C), 10(3D) or 11(5) of that
Act, whichever is appropriate) to which the Minister would be required to have
regard under that Act if the Minister was determining the matter.

2 Subsection (1) applies in respect of goods that have not, at the time of the
Comptroller's determination of amatter inrespect of those goods, been imported into Australia,
as if the Comptroller's determination of the matter were being made after an importation of
those goods into Australia, being an importation occurring at the time of the anticipated
importation of those goods into Australia.

3 Nothing in subsection (1) shall be taken to imply that the determination of a
matter by the Comptroller affects the power of the Minister to make a fina determination in
respect of that matter for the purposes of the Anti-Dumping Act.

Reviews by Authority

269TF. (1) Application may be made to the Authority by aperson who haslodged
an application under section 269TB in a manner and form approved by the Authority for the
purposes of this subsection, and within a period prescribed for the purposes of this subsection,
for the review by the Authority of:

€) a decision by the Comptroller under subsection 269TC(1) or (2) to reject the
application so lodged; or

(b) adecision by the Comptroller under subsection 269TD(3) to theeffect that there
are not sufficient grounds for the publication of a dumping duty notice or a
countervailing duty notice in respect of the goods the subject of the application
or that there will not be sufficient grounds for such publication subsequent to
the importation into Australia of such goods; or

(© a decision by the Comptroller under section 269TDA to terminate an
investigation so far as it relates to a particular exporter or country of export.

2 Where the Authority decides to revoke the decision of the Comptroller under
subsection 269TC(1) or (2) to reject an application and to substitute a decision accepting that
application then, with effect from the day that the Authority so decides, this Act shall have effect
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asif the substituted decision were a decision of the Comptroller and, accordingly, the Comptroller
shall publish a public notice of the substituted decision.

3 Where the Authority decidesto revoke apreliminary finding of the Comptroller
that under subsection 269TD(3) there are not sufficient grounds for the publication of adumping
duty notice or a countervailing duty noticein respect of the goods the subject of the application
or that there will not be sufficient grounds for such publication subsequent to the importation
into Australia of such goods and to substitute a preliminary finding that there are or will be
such grounds then, with effect from the day the Authority so decides, this Act shall have effect
asif the substituted finding were a preliminary finding of the Comptroller the making of which
had been duly published in accordance with paragraph 269TD(2)(a), which had been duly referred
to the Authority under paragraph 269TD(2)(b) and in respect of which the Comptroller may
exercise the powers specified in paragraph 269TD(2)(c).

4 If the Authority decides, on areview of adecision to terminate an investigation,
to substitute a preliminary finding for the decision to terminate:

@ this Act has effect, subject to paragraphs (b), (¢) and (d), asif the substituted
finding were a preliminary finding of the Comptroller; and

(b) the Comptroller must publish a public notice of the substituted finding; and

(© if thesubstituted finding isapreliminary findingthat there are sufficient grounds
for publication of a dumping duty notice or a countervailing duty notice, the
substituted finding isto betreated asif it had been duly referred to the Authority
under paragraph 269TD(2)(b); and

(d) if thesubstituted finding isapreliminary findingthat there are sufficient grounds
for the publication of such a notice, the Comptroller may exercise the powers
specified in paragraph 269TD(2)(c).

5) If the investigation is remitted to the Comptroller, the Comptroller must, for
the purpose of the further investigation of that exporter, treat the matter as if he or she had
just made a decision under subsection 269TC(4) in respect of the matter and give public notice
of a new investigation of the matter accordingly.

(6) For the purpose of any investigation of a matter remitted to the Comptroller,
an interested party may request the Comptroller to treat a submission duly made by it in the
prior investigation of the matter as a submission made for the purposes of the remitted matter
and, where the party does so, the submission must be treated asif duly received for the purpose
of the further investigation.

Division 3—Consideration of anti-dumping matters by the Minister
Dumping duties
269TG.(2) Subject to section 269TN, wherethe Minister is satisfied, as to any goods
that have been exported to Austrdia, that:

€) the amount of the export price of the goodsis|essthan the amount of the normal
value of those goods; and
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because of that:

) materia injury to an Australian industry producing like goods has been
or isbeing caused or isthreatened, or the establishment of an Australian
industry producing like goods has been or may be materialy hindered;
or

(i) in a case where security has been taken under section 42 in respect of
any interim duty that may become payable on the goods under section
8 of the Anti-Dumping Act—material injury to an Australian industry
producing like goods would or might have been caused if the security
had not been taken;

the Minister may, by public notice, declare that section 8 of that Act applies to those goods.

2
@

(b)

Where the Minister is satisfied, as to goods of any kind, that:

the amount of the export price of like goods that have already been exported
to Australia is less than the amount of the norma value of those goods, and
the amount of the export price of like goods that may be exported to Australia
in the future may be less than the normal value of the goods; and

because of that, material injury to an Australian industry producing like goods
hasbeen or isbeing caused or isthreatened, or theestablishment of an Australian
industry producing like goods has been or may be materially hindered;

the Minister may, by public notice (whether or not he or she has made, or proposes to make,
adeclaration under subsection (1) in respect of like goods that have been exported to Australia),
declare that section 8 of the Anti-Dumping Act applies to like goods:

(©

(d)

3)
@

(b)

that are exported to Australia after the date of publication of the notice or such
later date as is specified in the notice; and

the amount of the export price of which isless than the amount of their normal
value.

Where:

a notice under subsection (1) declares particular goods to be goods to which
section 8 of the Anti-Dumping Act applies; or

a notice under subsection (2) declares like goods in relation to goods of a
particular kind to be goods to which that section applies;

the notice must, subject to subsection (3A), include a statement of the respective amounts that
the Minister ascertained, at the time of publication of the notice:

(©

(d)

was or would bethenormal value of the goods to which the declaration relates;
and

was or would be the export price of those goods; and
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(e was or would be the non-injurious price of those goods.

(3A) If any person who has provided information to assist the Minister to ascertain
the normal value, export price or non-injurious price of goods to which a declaration under
subsection (1) or (2) relates claims, in writing, that the information is confidential or that the
inclusion in a notice under that subsection of that value or price would adversely affect the
person's business or commercial interests:

@ in accordance with subsection 269Z71(9) the Minister is not required to include
in the notice a statement of that value or price; but

(b) upon request the Comptroller may notify that value or price to persons who,
in the Comptroller's opinion, would be affected parties in any review of the
rate of interim duty imposed on like goods to the goods to which the declaration
relates.

(3B) Inascertaining anorma vaue and export price for goods of the residua exporter,
the Minister must ensure that:

@ the normal value does not exceed the weighted average of normal vaues for
like goods of selected exporters from the same country of export; and

(b) the export price is not less than the weighted average of export prices for like
goods of selected exporters from the same country of export.

(3C)  For the purposes of subsection (3B), the weighted average of nhormal values
and the weighted average of export prices of the selected exporters must not include any normal
value or export price if:

€) in acomparison under section 269TACB involving that normal value or export
price, the Minister has determined:

) that there is no dumping; or

(i) that the dumping margin, when expressed as a percentage of the export
price or weighted average of export prices used to establish that dumping
margin, is less than 2%; or

(b) that normal value was determined under subsection 269TAC(6) or that export
price was determined under subsection 269TAB(3).

(3D) If the export of a consignment of goods to Austraia by an exporter has been
under consideration by the Minister so as to decide whether or not to publish a dumping duty
notice under thissectioninrelation to thegoodsin the consignment or to like goods, the Minister
may give notice, in writing, to the exporter stating that:

€) the Minister is of the opinion that it would be appropriate for the exporter to
give an undertaking in accordance with subsection (4) to the Minister; and

(b) an undertaking, in the terms set out in the notice, would be satisfactory to the
Minister.
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4 Whether or not a notice has been given to an exporter, the Minister may defer
the decision to publish or not to publish a dumping duty notice covering that exporter, for so
long as the Minister considers appropriate, if the exporter offers, and the Minister accepts, an
undertaking that the exporter will so conduct future trade to Austraiain like goods asto avoid:

@ causing or threatening material injury to an Australian industry producing like
goods; or

(b) materially hindering the establishment of such an Australian industry.

5) In giving a notice, and in considering the terms of any proposed undertaking,
theMinister must haveregard to thedesirability that any price increase to which the undertaking
relates is limited to an amount such as the total price of the goods is not more than the non-
injurious price of the goods.

(6) The Minister:

@ may give a notice under subsection (3D) whether or not the giving of such a
notice has been recommended by the Authority in areport under section 7 of
the Anti-Dumping Authority Act 1988; and

(b) may accept an undertaking whether or not the acceptance of such an undertaking
has been recommended by the Authority in areport under section 7 of that Act;
and

(© must not give a notice to an exporter under subsection (3D), or accept an
undertaking from an exporter, before a positive preliminary finding has been
made that extends to that exporter; and

(d) must give public notice of any undertaking so accepted.

@) The acceptance by the Minister of an undertaking may be subject to conditions
that include, but are not limited to, conditions relating to:

€) giving the Minister, on an agreed basis, information that is relevant to the
fulfilment of the undertaking; and

(b) providing the Minister with appropriate access to such information.

(8 The acceptance by the Minister of an undertaking from an exporter does not
prevent the exporter requesting the Minister to determine whether, had the undertaking not been
accepted, the Minister would have published a dumping duty notice or would have decided not
to publish such a notice.

9 The Minister must, if an exporter makes such a request, and may, on his or
her own initiative, determine whether he or she would have published a dumping duty notice
or would have decided not to publish such a notice if the undertaking had not been accepted.
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(10)  Subsection (9) doesnot imply that the Minister isrequired to make a determination
under that subsection before the Minister has received a report of the Authority in relation to
the matter.

(11)  IftheMinister determines under subsection (9) that heor shewoul d have decided
not to publish a dumping duty notice, the undertaking automatically lapses.

Third Country dumping duties

269TH.(2) Subject to section 269TN, where the Minister is satisfied, as to any goods
produced or manufactured in a particular country that have been exported to Australia, that:

€) the amount of the export price of the goodsis | ess than the amount of the normal
value of the goods; and

(b) because of that:

) material injury to an industry in a third country engaged in the
production or manufacture of like goods has been or is being caused
or is threatened; or

(i) in a case where security has been taken under section 42 in respect of
any interim duty that may become payable on the goods under section
9 of the Anti-Dumping Act—material injury to an industry in athird
country engaged in the production or manufacture of like goods would
or might have been caused if the security had not been taken;

theMinister, if requested by the Government of thethird country soto do, may, by public notice,
declare that section 9 of that Act applies to those goods.

2 Where the Minigter is satisfied, as to goods of any kind produced or manufactured
in a particular country that:

€) the amount of the export price of like goods so produced or manufactured that
have already been exported to Australia is less than the amount of the normal
value of those goods, and the amount of the export price of like goods so
produced or manufactured that may be exported to Austraia in the future may
be less than the normal value of the goods; and

(b) because of that, material injury to an industry in athird country engaged in
the production or manufacture of like goods has been or is being caused or is
threatened:;

the Minister, if requested by the Government of thethird country so to do, may, by public notice
(whether or not he or she has made, or proposes to make, a declaration under subsection (1)
in respect of like goods so manufactured or produced that have been exported to Australia),
declare that section 9 of the Anti-Dumping Act applies to like goods so produced or manufactured:

(© that are exported to Australia after the date of publication of the notice or such
later date as is specified in the notice; and
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(d) the amount of the export price of which isless than the amount of their normal
value.
3 Where:
@ a notice under subsection (1) declares particular goods to be goods to which

section 9 of the Anti-Dumping Act applies; or

(b) a notice under subsection (2) declares like goods in relation to goods of a
particular kind to be goods to which that section applies;

the notice must, subject to subsection (4), include a statement of the respective amounts that
the Minister ascertained at the time of publication of the notice:

(© was or would bethenormal value of the goods to which the declaration relates;
and

(d) was or would be the export price of those goods; and
(e was or would be the non-injurious price of those goods.

4 If any person who has provided information to assist the Minister to ascertain
the normal value, export price or non-injurious price of goods to which a declaration under
subsection (1) or (2) relates claims, in writing, that the information is confidentia or that the
inclusion in a notice under that subsection of that vaue or price would adversely affect the
person's business or commercial interests:

€) in accordance with subsection 269Z1(9), the Minister is not required to include
in the notice a statement of that value or price; but

(b) upon request the Comptroller may notify that value or price to persons who,
in the Comptroller's opinion, would be affected parties in any review of the
rate of interim duty imposed on like goods to the goods to which the declaration
relates.

5) In ascertaining anorma vaue and export price for goods of the residua exporter,
the Minister must ensure that:

€) the normal value does not exceed the weighted average of normal vaues for
like goods of selected exporters from the same country of export; and

(b) the export price is not less than the weighted average of export prices for like
goods of selected exporters from the same country of export.

(6) For the purposes of subsection (5), the weighted average of normal values and
the weighted average of export prices of the selected exporters must not include any normal
value or export price if:

€) in acomparison under section 269TACB involving that normal value or export
price, the Minister has determined:
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) that there is no dumping; or

(i) that the dumping margin, when expressed as a percentage of the export
price or weighted average of export prices used to establish that dumping
margin, is less than 2%; or

(b) that normal value was determined under subsection 269TAC(6) or that export
price was determined under subsection 269TAB(3).

Countervailing duties

269TJ.(2) Subject to section 269TN, where the Minister is satisfied, as to any goods
that have been exported to Austrdia, that:

€) a countervailable subsidy has been received in respect of the goods; and
(b) because of that:

) materia injury to an Australian industry producing like goods has been
or isbeing caused or isthreatened or the establishment of an Australian
industry producing like goods has been or may be materialy hindered;
or

(i) in a case where security has been taken under section 42 in respect of
any interim duty that may become payable on the goods under section
10 of the Anti-Dumping Act—material injury to an Australian industry
producing like goods would or might have been caused if the security
had not been taken;

the Minister may, by public notice, declare that section 10 of that Act applies to those goods.
2 Where the Minister is satisfied, as to goods of any kind that:
@ a countervailable subsidy:

) has been received in respect of goods the subject of the application that
have aready been exported to Australia; and

(i) may be received in respect of like goods that may be exported to
Austraia in the future; and

(b) because of that, material injury to an Australian industry producing like goods
has been or is being caused or is being threatened, or the establishment of an
Austrdian industry producing like goods has been or may be materidly hindered;

the Minister may, by public notice, (whether or not he or she has made, or proposes to make,
adeclaration under subsection (1) in respect of like goodsthat have been exported to Australia),
declare that section 10 of the Anti-Dumping Act applies to like goods:

(© that are exported to Australia after the date of publication of the notice or such
later date as is specified in the notice; and
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(d) in respect of which a countervailable subsidy is received.

(2A)  If theexport of aconsignment of goodsto Australia hasbeenunder consideration
by the Minister so as to decide whether or not to publish a countervailing duty notice under
this section in relation to the goods in the consignment or to like goods, the Minister may give
notice, in writing, to the government of the country of export or to the exporter stating that:

@ the Minister is of the opinion that it would be appropriate for the government
or the exporter to give an undertaking in accordance with subsection (3) to the
Minister; and

(b) an undertaking, in the terms set out in the notice, would be satisfactory to the
Minister.

3 Whether or not a notice has been given to a government or to an exporter in
respect of goodsin the consignment or like goods, the Minister may defer thedecisionto publish
or not to publish a countervailing duty notice covering those goods if the Minister is given and
accepts an undertaking to which subsection (3A) applies.

(3A)  This subsection applies:

€) to an undertaking given by a government—if it is an undertaking that the
government will, in relation to any export trade to Austrdiain like goods, review
any countervailable subsidy delivered by that government and make any changes
found to be necessary to avoid:

) causing or threatening materia injury to an Austrdian industry producing
like goods; or

(i) materially hindering the establishment of such an Australian industry;
and

(b) to an undertaking by a exporter—if it is an undertaking that the exporter will
so conduct future trade to Australia in like goods as to avoid:

) causing or threatening materia injury to an Austraian industry producing
like goods; or

(i) materially hindering the establishment of such an Australian industry.

(3B) Ingiving anotice, and in considering the terms of any proposed undertaking,
the Minister must have regard to the desirability that any price increase arising from the
undertaking is limited to an amount such that the total price of the goods is hot more than the
non-injurious price of the goods.

(3C) The Minister:
€) may give a notice under subsection (2A) whether or not the giving of such a

notice is the subject of arecommendation from the Authority in areport under
section 7 of the Anti-Dumping Authority Act 1988; and
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(b) may accept an undertaking whether or not the acceptance of such an undertaking
isthe subject of arecommendation from the Authority in areport under section
7 of that Act; and

(© must not:
) give a notice to a government or exporter under subsection (2A); or
(i) accept an undertaking from a government or an exporter;

in respect of particular goods or like goods unless a preliminary finding has
been made that there are grounds for publication of a countervailing duty notice in respect of
those like goods; and

(d) must not accept an undertaking from an exporter unless the government of the
country of export consents to the giving of the undertaking; and

(e must give public notice of any undertaking so accepted.

(3D)  The acceptance by the Minister of an undertaking may be subject to conditions
that include, but are not limited to, conditions relating to:

€) giving the Minister, on an agreed basis, information that is relevant to the
fulfilment of the undertaking; and

(b) providing the Minister with appropriate access to such information.

(3E)  The acceptance by the Minister of an undertaking from an exporter does not
prevent the exporter requesting the Minister to determine whether, had the undertaking not been
accepted, the Minister would have published acountervailing duty notice or would have decided
not to publish such a notice.

(3F)  The Minister must, if an exporter makes such a request, and may, on his or
her own initiative, determine whether he or she would have published a countervailing duty
notice or would have decided not to publish such a notice if the undertaking had not been

accepted.

(3G) Subsection (3F) does not imply that the Minister is required to make a
determination under that subsection before the Minister has received areport of the Authority
in relation to the matter.

(3H) If theMinister determines under subsection (3F) that he or she would have decided
not to publish a countervailing duty notice, the undertaking automatically lapses.

4 Where the Minister is satisfied that:
€) under the law of acountry other than Australia there are imposed on goods of

aparticular kind that are exported from Australia to that country specia duties
of customs in the nature of countervailing duties; and
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those duties are imposed because it is alleged that a countervailable subsidy is
received in respect of goods of that kind; and

those dutiesare imposed without regard to, or without proper regard to, whether
or not materia injury to an industry in that country producing like goods has
been or isbeing caused or isthreatened, or the establishment of such an industry
in that country has been or may be materialy hindered, because of the receipt
of that subsidy;

the Minister may, by public notice declare that section 10 of the Anti-Dumping Act applies to
goods specified in the notice:

(d)

C)
Q)
@

(b)

(©

that are exported from that country to Austraia after the date of publication
of the notice or, if alater date is specified in the notice, that later date; and

in respect of which a countervailable subsidy is received.
Where the Minister is satisfied that:

under the law of a country other than Austraia there are imposed on goods of
aparticular kind that are exported from Australia to that country specia duties
of customs in the nature of countervailing duties; and

those duties are imposed because it is alleged that:

) prescribed assistanceispaidor granted, directly or indirectly, inrelation
to goods of that kind that are exported from Australia to that country;
and

(i) material injury to an industry in that country producing like goods has
been or is being caused or is threatened, or the establishment of such
an industry in that country has been or may be materialy hindered,
by reason of the payment or grant of that prescribed assistance; and

prescribed assistance of the same kind as, or a substantially similar kind to,
the prescribed assistance by reason of which the duties referred to in
paragraph (a) were imposed has been paid or granted in relation to goods
exported from that country to Australia and material injury to an Austraian
industry producing like goods has been or is being caused or is threatened, or
the establishment of such an Australian industry has been or may be materially
hindered, by reason of the payment or grant of that prescribed assistance;

the Minister may, by public notice, declare that section 10 of the Anti-Dumping Act applies
to goods specified in the notice, being goods of a kind mentioned in paragraph (c):

(d)

(€

that are exported from that country to Austraia after the date of publication
of the notice or, if alater date is specified in the notice, that later date; and

in relation to which there is paid or granted prescribed assistance of a kind
specified in the notice, being prescribed assistance of the same kind as, or a
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substantially similar kind to, the prescribed assistance by reason of which the
duties referred to in paragraph (a) were imposed.

(6) Where the Minister is satisfied that:

@ under the law of a country other than Austraia there are imposed on goods of
aparticular kind that are exported from Australia to that country specia duties
of customs in the nature of countervailing duties; and

(b) those duties are imposed because it is aleged that prescribed assistanceis paid
or granted, directly or indirectly, in relation to goods of that kind that are
exported from Australia to that country; and

(© those duties areimposed without regard to, or without proper regard to, whether
or not material injury to an industry in that country producing like goods has
been or isbeing caused or isthreatened, or the establishment of such an industry
inthat country hasbeen or may bematerialy hindered, by reason of the payment
or grant of that prescribed assistance;

theMinister may, by noticepublished inthe Gazette, declarethat section 10 of the Anti-Dumping
Act applies to goods specified in the notice:

(d) that are exported from that country to Austraia after the date of publication
of the notice or, if alater date is specified in the notice, that later date; and

(e in relation to which there is paid or granted prescribed assistance of a kind
specified in the notice, being prescribed assistance of the same kind as, or a
substantially similar kind to, the prescribed assistance by reason of which the
duties referred to in paragraph (a) were imposed.

@) A reference in this section to prescribed assistance in relation to goods is a
reference to any assistance, incentive, exemption, privilege or benefit (whether financial or
otherwise) in relation to goods other than the receipt of a countervailable subsidy in respect
of those goods.

(8 WheretheMinister issatisfied that sufficient information has not been furnished
or isnot avail ableto enable the amount of any subsidy, bounty, reduction or remission of freight
or other financial assistancein relation to goodsto be ascertained for the purpose of this section,
that amount is to be taken to be such amount as is determined by the Minister having regard
to all relevant information.

9 If the Minister is satisfied that adequate information as to the amount, cost or
value of the prescribed assistance in relation to goods cannot be obtained for the purposes of
this section, the amount, cost or value of that prescribed assistance is to be taken to be such
amount, cost or value as is determined, in writing, by the Minister.

(10)  For the purposes of this section, the benefit accruing to an exporter from the
use of dual or multiple rates of exchange in relation to the proceeds of export salesis to be
taken to be financia assistance paid to that exporter.
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(11) If anotice under subsection (1) or (2) declares particular goods to be goods
to which section 10 of the Anti-Dumping Act applies, the notice must, subject to subsection
(12), include a statement setting out:

€) the amount of countervailable subsidy that the Minister ascertained, at thetime
of publication of the notice, had been or would be received in respect of the
goods to which the notice relates; and

(b) the amount that the Minister has ascertained, at that time, was or would be the
non-injurious price of the goods.

(12)  If any person who has provided information to assist the Minister to ascertain:

€) the amount of any countervailable subsidy received in respect of goodsto which
a declaration under subsection (1) or (2) relates; or

(b) the non-injurious price of any goods to which a declaration under subsection
(2) or (2) relates,

claims, in writing, that the information is confidential or that the inclusion in a notice under
that subsection of the amount of that subsidy or of the amount of that non-injurious price would
adversely affect the person's business or commercial interests:

(© in accordance with subsection 269Z1(9), the Minister is not required to include
a statement of that amount or that price in the notice; but

(d) upon request the Comptroller may provide a statement of that amount or that
price to persons who, in the Comptroller's opinion, would be affected parties
in any review of the rate of interim duty imposed on like goods to the goods
to which the declaration relates.

Concurrent dumping and subsidy

269TJA.(1) WheretheMinister issatisfied, asto any goodsthat have been exported
to Australia:

€) that the amount of the export price of the goods is less than the amount of the
norma value of those goods; and

(b) that a countervailable subsidy has been received in respect of the goods; and

(© that, because of the combined effect of the difference between the 2 amounts
referred to in paragraph (a) and of the subsidy referred to in paragraph (b):

) materia injury to an Australian industry producing like goods has been
or is being caused or is threatened; or

(i) the establishment of an Australian industry producing like goods has
been or may be materially hindered,;
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theMinister may publishanoticeunder subsection 269TG(1), anoticeunder subsection 269TJ(1)
or notices under both subsections 269TG(1) and 269TJ(1) at the same time in respect of the
same goods.

2 Where the Minister is satisfied, as to goods of any kind:

€) that theamount of the export price of like goodsthat have already been exported
to Austraia is less than the amount of the normal value of those goods, and
the amount of the export price of like goods that may be exported to Australia
in the future may be less than the normal value of the goods; and

(b) that a countervailable subsidy:

) has been received in respect of goods the subject of the application that
have aready been exported to Australia; and

(i) may be received in respect of like goods that may be exported to
Austraia in the future; and

(© that, because of the combined effect of thedifference referred to in paragraph (a)
and of the subsidy referred to in paragraph (b):

) materia injury to an Australian industry producing like goods has been
or is being caused or is threatened; or

(i) the establishment of an Australian industry producing like goods has
been or may be materially hindered,;

theMinister may publish anoticeunder subsection 269TG(2), anoticeunder subsection 269TJ(2)
or notices under both subsections 269TG(2) and 269TJ(2) at the same time in respect of the
same goods.

3 If theMinister hashad under consideration the export of aconsignment of goods
to Australiawith aview to determining whether or not notices should be published in accordance
with subsection (1) or (2), under both section 269TG and 269TJ in respect of the same goods,
the Minister may defer the decision to publish or not to publish notices under both of those
sections covering the exporter concerned if he or she is given and accepts:

€) an undertaking by the exporter under section 269TG, and an undertaking by
the exporter under section 269TJ, in respect of the same goods; or

(b) an undertaking by the exporter under section 269TG and an undertaking by the
government of the country of origin, or of the country of export, of the goods
in the consignment under section 269TJ.

4 If, in respect of the same consignment of goods, the Minister accepts 2
undertakings from the exporter of the goods or an undertaking from the exporter of the goods
and an undertaking from the government of the country of origin or the country of export of
the goods, the Minister must be satisfied that the combined effect of the undertakings is not
greater than is necessary to prevent materia injury or the recurrence of material injury to an
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Australian industry producing like goods or to remove the actua or possible hindrance to the
establishment of such an Australian industry.

Third country Countervailing duties

269TK.(2) Subject to section 269TN, where the Minister is satisfied, as to any goods
produced or manufactured in a particular country that have been exported to Australia, that:

@ a countervailable subsidy has been received in respect of the goods; and
(b) because of that:

) material injury to an industry in a third country engaged in the
production or manufacture of like goods has been or is being caused
or is being threatened; or

(i) in a case where security has been taken under section 42 in respect of
interim duty that may become payable on the goods under this
section-material injury to an industry in athird country engaged in the
production or manufacture of like goods would or might have been
caused if the security had not been taken;

theMinister, if requested by the Government of thethird country soto do, may, by public notice,
declare that section 11 of the Anti-Dumping Act applies to those goods.

2 Where the Minister is satisfied, asto goods of any kind produced or manufactured
in a particular country that:

€) a countervailable subsidy:

) has been received in respect of goods the subject of the application that
have aready been exported to Australia; and

(i) may be received in respect of like goods that may be exported to
Austraia in the future; and

(b) by reason thereof material injury to an industry in athird country engaged in
the production of like goods has been or is being caused or is being threatened;

the Minister, if requested by the Government of thethird country soto do, may, by public notice
(whether or not he or she has made, or makes, a declaration under subsection (1) in respect
of like goods that have been exported to Austraia), declare that section 11 of the Anti-Dumping
Act applies to like goods:

(© that are exported to Australia after the date of publication of the notice or such
later date as is specified in the notice; and

(d) in respect of which a countervailable subsidy is received.

3 If theMinister is satisfied that adequateinformation asto the amount of subsidy,
bounty, reduction or remission of freight or other financial assistancein relation to goods cannot
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be obtained for the purposes of this section, the amount of subsidy, bounty, reduction or remission
of freight or other financial assistance is to be taken to be such amount as is determined, in
writing, by the Minister.

4 For the purposes of this section, the benefit accruing to an exporter from the
use of dual or multiple rates of exchange in relation to the proceeds of export salesis to be
taken to be financia assistance paid to the exporter.

5) Where anotice under subsection (1) or (2) declares particular goods to be goods
towhich section 11 of the Anti-Dumping Act applies, the notice must, subject to subsection (6),
include a statement setting out:

€) the amount of countervailable subsidy that the Minister ascertained, at thetime
of publication of the notice, had been or would be received in respect of the
goods to which the notice relates; and

(b) the amount that the Minister ascertained, at that time, was or would be the non-
injurious price of goods.

(6) If any person who has provided information to assist the Minister to ascertain:

€) the amount of any countervailable subsidy received in respect of goodsto which
a notice under subsection (1) or (2) relates; or

(b) the non-injurious price of such goods;

claims, in writing, that the information is confidential or that the inclusion in a notice under
that subsection of the amount of that subsidy or of the amount of that non-injurious price would
adversely affect the person's business or commercial interests:

(© in accordance with subsection 269Z71(9), the Minister isnot required to include
a statement of that amount or that price in the notice; but

(d) upon request the Comptroller may provide a statement of that amount or that
price to persons who, in the Comptroller's opinion, would be affected parties
in any review of the rate of interim duty imposed on like goods to the goods
to which the declaration relates.

Minister to give public notice not to impose duty

269TL.(1) WheretheMinister receives arecommendation from the Anti-Dumping
Authority concerning the imposition of dumping duty, third country dumping duty, countervailing
duty or third country countervailing duty on particular goods or on goods of a like kind to
particular goods and the Minister decides, after having regard to that recommendation, not to
declare those goods to be goods to which section 8, 9, 10 or 11, as the case requires, of the
Anti-Dumping Act applies, the Minister must give public notice to that effect.

2 If the Minister receives areport from the Authority recommending the termination
of aninquiry sofar asaparticular exporter isconcerned and the Minister decides, having regard
to that recommendation, not to declare goods exported to Australia by that exporter to be goods
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towhich section 8, 9, 10 or 11 of the Anti-Dumping Act applies, the Minister must give public
notice to that effect.

Periods during which certain notices and undertakings to remain in force

269TM.(1) Where anoticeis published after section 17 of the Customs Legislation
(Tariff Concessions and Anti-Dumping) Amendment Act 1992 commences under a relevant
notification provision in respect of goods of a particular kind, that notice expires 5 years after
the day on which it is published unless it is revoked before the end of that period.

2 Where an undertaking isentered into after section 17 of the Customs Legidlation
(Tariff Concessions and Anti-Dumping) Amendment Act 1992 commences under a relevant
undertaking provision in respect of goods of a particular kind, that undertaking expires 5 years
after the day on which it was entered into unless provision is made for its earlier expiration.

@) If:

@ anoticewasor ispublished before section 17 of the Customs Legidation (Tariff
Concessions and Anti-Dumping) Amendment Act 1992 commences; and

(b) the notice is in force immediately before the commencement of that section;
the notice expires 5 years after the day on which it was published unlessiit is sooner revoked.

(3A) If:

@ an undertaking was or is entered into before section 17 of the Customs
Legidation (Tariff Concessions and Anti-Dumping) Amendment Act 1992
commences; and

(b) the undertaking is in force immediately before that section commences,
the Minister must, by notice in writing, give the person who gave the undertaking the opportunity,
before the undertaking expires, to extend the undertaking so that it expires 5 years after the
day on which it was entered into unless provision is made for its earlier expiration.

(3B) If aperson who gave an undertaking of the kind referred to in subsection (3A)
refuses or fails to extend its operation in the manner referred to in subsection (3A) before the
undertaking expires, the Minister may, in subgtitution for the extension of the undertaking, publish
a dumping duty notice or a countervailing duty notice that commences on the day after the
undertaking expired and ends 2 years after that day unless it is sooner revoked.

4) (5) & (6) Omitted

@) In this section:
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"relevant notification provision" means subsection 269TG(2), 269TH(2), 269TJ(2), (4), (5)
or (6) or 269TK(2);

"relevant undertaking provision" means subsection 269TG(4) or 269TJ(3).
Retr ospective notices

269TN.(2) Subject to thissection, the Minister must not cause anoticeto be published
under subsection 269TG(1), 269TH(1), 269TJ(1) or 269TK(1) in respect of goods that have
been entered for home consumption.

2 Subsection (1) does not prevent the publication of a notice under subsection
269TG(1), 269TH(1), 269TJ(1) or 269TK (1) in respect of goods that have been entered for
home consumption in relation to which security has been taken under section 42 in respect of
any interim duty that might become payable under section 8, 9, 10 or 11 of the Anti-Dumping
Act, asthe case may be (not being security that has been cancelled), by reason of the publication
of such anaticeor inrelation to which the Customs had the right to require and take such security
(not being security that would have been cancelled under this Act if it had been taken).

(3) Subsection (1) does not prevent the publication of a notice under subsection
269TG(1) in respect of goods that have been entered for home consumption to which, by virtue
of subsection (4) of this section, this subsection applies, if:

€) within 90 days after the entry of the goods for home consumption, security has
been taken under section 42 in respect of any interim duty that might be payable
on goods of the same kind under section 8 of the Anti-Dumping Act or, within
that period, the Customs had the right to require and take such security; and

(b) material injury has been caused to an Australian industry by the export to
Australia during a short period of large quantities of goods of the same kind,
being injury arising by reason of the amount of the export price of the goods
exported being less than the amount of the normal value of the goods exported,
and the Minister considers that the publication of the notice is necessary to
prevent the recurrence of the injury.

4) Subsection (3) applies to goods:

€) that have been imported into Australia by an importer who knew, or ought to
have known, that the amount of the export price of the goods was |ess than the
normal value of the goods and that by reason thereof material injury would be
caused to an Australia industry; or

(b) that are goods of akind the exportation of which to Australia on a number of
occasionshas caused, or, but for the publication of anotice under section 269TG
in respect of goods of that kind, would have caused, material injury to an
Australian industry by reason of the amount of the export price of the goods
exported being less than the norma vaue of the goods exported.
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Before the Minister decides to publish adumping duty notice under subsection

269TG(1) in circumstances referred to in subsection (3) of this section, in respect of goods that
have aready been entered for home consumption, the Minister must:

@

(b)

(©
()

inform the importer of the goods of the decision he or she proposes to make;
and

allow a reasonable opportunity for the importer of the goods to comment on
the proposed decision; and

give consideration to the comment provided by the importer.

Subsection (1) does not prevent the publication of a notice under subsection

269TJ(1) in respect of goods that have been entered for home consumption if:

@

(b)

(6)
@

(b)

within 90 days after the entry of the goods for home consumption, security has
been taken under section 42 in respect of any interim duty that might be payable
on goaods of the same kind under section 10 of the Anti-Dumping Act or, within
that period, the Customs had the right to require and take such security; and

material injury has been caused to an Austraian industry by the export to
Australia during a short period of large quantities of goods of the same kind
because a countervailable subsidy has been received from the country of export
or country of origin of those goods.

Where

the Minister is satisfied that an act or omission of an exporter who has given
an undertaking in accordance with subsection 269TG(4) is a violation of that
undertaking; and

a thetime of, or at any time after, that act or omission, security has been taken
under section 42 in respect of any interim duty that might be payable under
section 8 of the Anti-Dumping Act on goodsof thekind to which the undertaking
relates or the Customs had the right to require and take such security;

subsection (1) does not prevent the publication of a notice under subsection 269TG(1) of this
Act in respect of goods that:

(©
(d)
(€

have been exported by the exporter;
are of the kind to which the undertaking relates; and
have been entered for home consumption on a day that:

) was not earlier than the day on which that act or omission occurred,;
and

(i) was not more than 90 days before the day on which that security was
taken or there was aright to require and take such security.
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(")
@

(b)

Where:

the Minister is satisfied that an act or omission of the Government of a country
that has given an undertaking in accordance with subsection 269TJ(3) is a
violation of that undertaking; and

a thetime of, or at any time after, that act or omission, security has been taken
under section 42 in respect of any interim duty that might be payable under
section 10 of the Anti-Dumping Act on goods of the kind to which the
undertaking relates or the Customs had the right to require and take such
security;

subsection (1) does not prevent the publication of anotice under subsection 269TJ(1) in respect

of goods that:

(©

(d)
C)

(8)
@

(b)

are the produce or manufacture of that country or have been exported from that
country, as the case may be; and

are of the kind to which the undertaking relates; and
have been entered for home consumption on a day that:

) was not earlier than the day on which that act or omission occurred,;
and

(i) was not more than 90 days before the day on which that security was
taken or there was aright to require and take such security.

Where:

the Minister is satisfied that an act or omission of an exporter who has given
an undertaking in accordance with subsection 269TJ(3) is a violation of that
undertaking; and

a the time of, or any time after, that act or omission, security has been taken
under section 42 in respect of any interim duty that might be payable under
section 10 of the Anti-Dumping Act on goods of the kind to which the
undertaking relates or the Customs had the right to require and take such
security;

subsection (1) does not prevent the publication of anotice under subsection 269TJ(1) in respect

of goods that:
(©
(d)
(®

have been exported by the exporter; and
are of the kind to which the undertaking relates; and
have been entered for home consumption on a day that:

) was not earlier than the day on which that act or omission occurred,;
and
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(i) was not more than 90 days before the day on which that security was
taken or there was aright to require and take such security.

Power to specify goods

269TP. A noticeunder subsection 269TG(2), 269TH(2), 269TJ(2) or 269TK (2)
in respect of a kind of goods, may, without limiting the generality of those provisions be
expressed to apply to:

€) goods of that kind exported from a particular country; or

(b) goods of that kind exported by a particular exporter.

Inquiriesin relation to undertakings

269U.(1) Where the Minister is considering, in relation to goods the subject of
an application under section 269TB:

€) whether to give a notice, in accordance with paragraph 269TG(4)(a), to the
exporter of thegoodsinthe consignment inrelation to an undertaking inrelation
to an Australian industry; or

(b) whether to give a notice, in accordance with paragraph 269TJ(3)(a), to the
Government of the country of origin, or of the country of export, of the goods
in the consignment or to the exporter of the goodsin the consignment in relation
to an undertaking in relation to an Australian industry;

the Comptroller may authorize an officer in writing to convene a meeting of representatives
of the Australian industry for the purpose of obtaining information and submissions from those
representatives in relation to the question what terms of undertaking should be set out in the
notice, if it isto be given, as the terms that may be satisfactory to the Minister.

2 An officer authorized under subsection (1) to convene amesting of representatives
of an Australian industry shall givenoticein writing to such persons as, in hisopinion, represent
the Australian industry, setting out:

€) the day, time and place for the convening of the meeting; and

(b) the question to be considered by the meeting.

3 The officer convening a meeting in pursuance of subsection (2):

€) shall preside at the meeting; and

(b) may adjourn the meeting from time to time.

4 At ameeting of representatives of an Australian industry convened in pursuance
of subsection (2), the representatives attending the meeting may provide information, or make

submissions, to the officer convening the meeting in relation to the question being considered
by the meeting.
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5) Nothing in subsection (4) shall be taken to prevent a representative of an
Austrdian industry who attends ameeting convened in pursuance of subsection (2) from providing
information or making a submission, in relation to the question considered or to be considered
a the meeting, to the officer convening the meeting otherwise than at the meeting or to the
Minister.

(6) The officer convening a meeting in pursuance of subsection (2) may, subject
to subsection (7), put before the meeting information in relation to the question being considered
by the meeting.

@) The officer convening a meeting in pursuance of subsection (2) shall not put
before the meeting any information provided to him by another person that is information of
a confidentia nature (whether or not confidentiality was claimed in respect of the information
by the person who provided the information).

(8 After the close of ameeting convened in pursuance of subsection (2), the officer
convening the meeting shall furnish to the Comptroller for submission to the Minister areport
in writing of the information provided and the submissions made at the meeting.

9 Nothing in this section shall be taken, for the purposes of subsection 51(1) of
the TradePracticesAct 1974, to authorize any act or thing other than the providing of information
or the making of asubmission, at ameeting of representatives of an Australian industry convened
in pursuance of subsection (2), by a representative of the Australian industry to the officer
convening the meeting in relation to the question being considered by the meeting.

Division 4—Dumping duty or countervailing duty assessment
Importers may apply for duty assessment in certain circumstances

269V.(1) Animporter of goods on which, under the Anti-Dumping Act, an interim
duty has been paid may, subject to subsection (2), by application lodged with the Comptroller,
request that the Minister make an assessment of the liability of those goods to duty under that
Act.

2 An application for an assessment of duty under subsection (1) may only bemade

€) the application is made not more than 6 months after the end of the particular
importation period inwhich the goodsthe subject of the applicationwere entered
for home consumption; and

(b) the importer contends that the total amount of duty payablein respect of those
goods under the Anti-Dumping Act isless, by aspecified amount, than thetotal
amount of interim duty that has been paid on those goods under that Act.

Manner of making application for duty assessment
269W.(1) An application for an assessment of duty on goods of a particular kind

entered for home consumption during a particular importation period must be in writing and
contain:
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@ afull description of the goods of that kind in each consignment imported during
the particular importation period; and
(b) information concerning the amount of interim duty paid on the goods of that
kind in each such consignment; and
(© if aninterim dumping duty has been imposed—astatement of the amounts that,

in the opinion of the applicant, are the norma vaue and the export price of
goods of that kind in each such consignment and information to establish those
amounts; and

(d) if aninterim countervailing duty has been imposed—astatement of the amounts
that, in the opinion of the applicant, are:

) the amount of the countervailable subsidy received on goods of that
kind in each such consignment; and

(i) the amount of the export price of goods of that kind in each such
consignment;

and information to establish those amounts; and

(e astatement of the amount by which the applicant contends that the total interim
duty paid onthosegoods exceedsthetotal duty payableunder the Anti-Dumping
Act.

2 An application must be lodged with the Comptroller:

€) by leaving it at aplace that has been alocated for lodgement of duty assessment
applications at Customs House in Canberra; or

(b) by posting it by pre-paid post to a postal address notified by Customs in the
Gazette; or

(© by sending it by el ectronic facsimileto afacsimile number notified by Customs
in the Gazette;

and the application is taken to have been lodged when the application, or a facsimile of the
application, is first received by an officer of Customs doing duty in relation to final duty
assessment applications.

3 The day on which an application istaken to have been lodged must be recorded
on the application.
Consideration of duty assessment applications

269X.(1) The Comptroller must, as soon as practicable after the lodgement of

an application for assessment of duty in respect of goodsthat were entered for home consumption
during a particular importation period but not more than 180 days after the lodgement of that
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application, examine the application and decide what recommendation to make to the Minister
under subsection (6).

2 If the Comptroller considers that any person (including the applicant) may be
ableto supply information rel evant to the consideration of theapplication, the Comptroller may,
by notice in writing, request the supply of that information, in writing:

@ if the information is sought from a person other than the applicant—within a
period specified in the notice ending not later than 150 days after thelodgement
of the application; and

(b) if the information is sought from the applicant—within a period specified in
the notice ending not later than 180 days after the lodgement of the application.

3 Where the Comptroller proposes to take into account any relevant information
that was not supplied to the Comptroller by the applicant, the Comptroller must:

@ give the applicant a copy of the information that he or she proposes to take into
account unless, in the opinion of the Comptroller, the provision of that
information would adversely affect the business or commercia interests of a
person supplying the information; and

(b) invite the applicant, within a specified period ending not later than 180 days
after the lodgement of the application, to make any further submission the
applicant considers appropriate in relation to that information.

4 If aperson refuses or failsto supply information or to make asubmission within
the period alowed but subsequently supplies that information or makes that submission, the
Comptroller may disregard that information or submission in considering the application.

5) On the basis of theinformation contained in the application, any other information
provided under subsection (2) or (3) that is not disregarded under subsection (4) and any other
information the Comptroller considers relevant, the Comptroller must:

€) provisionally ascertain, in relation to each consignment of goods to which the
application relates, each variable factor relevant to the determination of duty
payable on the goods under the Anti-Dumping Act; and

(b) having regard to thosevariablefactorsas so provisionally ascertained and, where
appropriate, to the non-injurious price of goods of that kind— provisionally
calculate, inrespect of each such consignment, the amount of duty payable under
the Anti-Dumping Act.

(6) Onthebasisof theprovisiona cal culation of duty referred toin paragraph (5)(b),
the Comptroller must decide:

€) if satisfied that the total interim duty paid on the goods the subject of the
application exceeds the total duty payable under the Anti-Dumping Act by at
least the amount contended in the application—to recommend to the Minister:
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) that the Minister make an assessment of duty by ascertaining, for each
consignment of those goods, the variable factors as so provisionally
ascertained; and

(i) that the Minister order a repayment of the amount of interim duty
overpaid; or

if satisfied that the total interim duty paid on the goods the subject of the
application exceeds the total duty payable under the Anti-Dumping Act but not
to the extent contended in the application—to recommend to the Minister:

) that the Minister make an assessment of duty by ascertaining, for each
consignment of those goods, the variable factors as so provisionally
ascertained; and

(i) that the Minister order a repayment of the amount of interim duty
overpaid; or

if satisfied that the total amount of duty payable under the Anti-Dumping Act
on the goods the subject of the application is equal to or exceeds the total of
interim duty that was paid on the goods—to recommend to the Minister:

) that the Minister make an assessment of duty by ascertaining, for each
consignment of those goods, the variable factors as so provisionally
ascertained; but

(i) that the Minister order that any duty in excess of the interim duty paid
on those goods be waived.

As soon as practicable, but not later than 7 days after making a decision under

subsection (6), the Comptroller must:

@
(b)

(8)

notify the applicant, in writing, of the decision made; and
if the decision is a negative preliminary decision:

) inform the applicant of the reasons why the Comptroller made the
decision; and

(i) inform the applicant of the applicant's right, within 28 days of the day
of notification of the decision, to refer the decision to the Authority
for review.

The Comptroller must:
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@

(b)

if he or she has made a positive preliminary decision—recommend to the
Minister, not later than 7 days after making the decision, that the Minister give
effect to that decision; and

if he or she has made a negative preliminary decision and the applicant has not
exercised the right to seek a review of the decision by the Authority—
recommend to the Minister, not later than 7 days after the end of the period
availablefor seeking review of the decision, that the Minister give effect to that
decision.

Duty assessments

269Y.(1) As soon as practicable after receiving a recommendation from the
Comptroller or from the Authority in relation to goods the subject of an application, the Minister
must, having regard to the terms of that recommendation, by notice in writing:

@

(b)

2

ascertain, for the purposes of this Act and the Anti-Dumping Act, the variable
factors relevant to the determination of duty payable under the Anti-Dumping
Act in respect of each consignment; and

order that thetota interim duty overpaid inrespect of al consignmentsto which
the application relates be repaid or that the total unpaid duty in excess of the
interim duty already paid be waived, as the case requires.

As soon as practicable after issuing a notice under subsection (1) the Minister

must ensure that a copy of that notice is provided to the applicant.

3)

interim duty be

If the Minister issues a notice under subsection (1) ordering that an amount of
repaid to an applicant the Commonwealth is liable to make arepayment to the

applicant accordingly.

(4)
@

(b)
(©

then:

(d)

(€

If:

one or more consignments of goods of a particular kind that are the subject of
a dumping duty notice or a countervailing duty notice are entered for home
consumption during an importation period; and

interim duty is paid on those goods under the Anti-Dumping Act; and

application is not made under section 269V of this Act for an assessment of
duty payable on those goods under the Anti-Dumping Act;

the Minister is taken, for the purposes of this Act and the Anti-Dumping Act,
to have ascertained each variable factor relevant to the determination of duty
on each such consignment at the level at which that factor was ascertained or
last ascertained by the Minister for the purpose of the dumping duty notice or
countervailing duty notice; and

the interim duty paid on those goods is taken to be the duty payable.
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Division 5—Review of interim duty

Circumstances in which review may be sought

269Z. (1) If:

@

(b)

a dumping duty notice or a countervailing duty notice has been published in
respect of goods; and

an affected party considers that it is appropriate to review the rate of interim
duty imposed on goods of that kind because one or more of the variable factors
relevant to the determination of interim duty has changed;

the affected party may, by application lodged with the Comptroller, request a review of the
rate of interim duty.

2
@

(b)

If:

a dumping duty notice or a countervailing duty notice has been published in
respect of goods; and

the Minister considersthat it may be appropriate to vary therate of interim duty
because one or more of the variable factors relevant to the determination of
interim duty may have changed;

the Minister may, at any time, by notice in writing, request the Comptroller to review the rate

of interim duty.

©)
dafter:

@

(b)

An application under subsection (1) must not be made earlier than 12 months

the day of publication of the dumping duty notice or countervailing duty notice
to which the application relates; or

if areview has, or reviews have, already been undertaken under subsection (1)
or (2)—theday onwhichthe Minister published theresult of thelast such review
to be undertaken.

Application for review of interim duty by affected party

269ZA. (1) An application under subsection 269Z7(1) for review of interim duty
must be in writing and contain:

@

(b)

(©

a description of the kind of goods to which the dumping duty notice or
countervailing duty notice the subject of the application relates; and

a statement of the variable factor or factors relevant to the determination of
interim duty that, in the opinion of the applicant, have changed; and

a statement of the amount by which each such factor has changed and information
to establish that amount.
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2 An application may be lodged with Customs:

@ by leaving it a a place that has been allocated for lodgement of review
applications at Customs House in Canberra; or

(b) by posting by pre-paid post to a postal address specified by Customs in the
Gazette; or

(© by sending it by electronic facsimileto afacsimile number specified by Customs
in the Gazette;

and the application is taken to have been lodged when the application, or a facsimile of the
application, isfirst received by an officer of Customs doing duty in relation to applications for
review of interim duty.

3 The day on which an application istaken to have been lodged must be recorded
on the application.

Consideration of the application or request for review

2697B.(1) As soon as practicable after:

€) the lodgement of an application under subsection 2697(1); or

(b) the receipt of arequest under subsection 269Z(2);
but not later than 25 days after the lodgement of the application or receipt of the request, the
Comptroller must publish a notice in the Gazette and in a newspaper circulating in al States
and internal Territories stating that it is proposed to review the rate of interim duty attaching
to the goods the subject of the application or request.

2 The notice must invite interested parties to make submissions within a period
of 40 days after the day of publication of the notice.

3 The Comptroller may disregard any submission received after the end of that
period.

4 The Comptroller must, not later than 100 days after the day of publication of
the notice, after considering the application for review any submissions made and any other
material he or she considers relevant, give the Minister a report recommending:

€) that the rate of interim duty remain as originaly calculated; or

(b) that the rate of interim duty be altered;

and setting out the Comptroller's reasons for so recommending.

Minister to consider recommendations



G/ADP/N/T/AUY1
G/SCM/N/1T/AUS1

Page 79

2697C.(1) After considering the recommendation of the Comptroller and the reasons
for that recommendation, the Minister must, subject to subsection (2) by notice in writing
published in the Gazette:

€) declare that, with effect from the day of publication of the notice, this Act and
the Anti-Dumping Act are taken to have had effect as if the Minister had, in
the dumping duty notice or countervailing duty notice, as the case requires,
fixed each of the variable factors relevant to the determination of interim duty
a the respective amounts specified in the notice; or

(b) declare that, for the purposes of this Act and the Anti-Dumping Act, each of
the variable factors relevant to the determination of interim duty is to remain
unchanged;

and where the Minister does so, he or she must notify the applicant accordingly.

2 If the gpplicant or any other person who has provided information for the purpose
of areview under this Division claims, in writing, that the information is confidential or that
the inclusion in a notice under subsection (1) of a particular variable factor relevant to the
determination of interim duty would adversdly affect the person's business or commercid interests:

€) the Minister is not required to include in the notice a statement of that factor;
but

(b) upon request the Comptroller may notify that factor to persons who, in the
opinion of the Comptroller, would be affected parties in any further review of
the rate of interim duty.

3 If theMinister publishesadeclaration under paragraph (1)(a), thisAct haseffect,
with effect from the day of publication of the declaration, as if each of the variable factors
relevant to thedetermination of interim duty asso fixed under that paragraph had been ascertained
for the purpose of the dumping duty notice or the countervailing duty notice.

Effect of review of interim duty on entitlement to seek duty assessment

269ZD. If, asaresult of thereview of arate of interim duty, that rate is altered
with effect from aparticular day, that does not affect in any way the entitlement of an importer
to apply under section 269V for afinal assessment of the duty payable on goods imported into
Australia on or after that day.

Division 6—Accelerated review of dumping duty notices
or countervailing duty notices for residual exporters

Circumstances in which accelerated review may be sought

269ZE.(1) If a dumping duty notice or a countervailing duty notice has been
published:

€) in respect of goods exported from a particular country of export; or
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(b) in respect of goods exported by residual exporters from a particular country
of export;

a residua exporter from that country (other than such an exporter in respect of whom a
declaration has aready been made under subparagraph 2692G(3)(b)(ii) in respect of a previous
application) may, by application lodged with the Comptroller, request an accelerated review
of that notice in so far as it affects that exporter.
2 If the Comptroller is satisfied that:
@ because that exporter refused to co-operate, in relation to the application for
publication of that notice, theexportations of that exporter were not investigated;
or

(b) the exporter is related to an exporter who was a selected exporter in relation
to the application for publication of that notice;

the Comptroller may reject the application.

3 If, during the course of an accel erated review, the Comptroller becomes satisfied
that:

@ the exporter is refusing to co-operate with any aspect of the review; or

(b) the exporter is related to an exporter who was a selected exporter in relation
to the application for publication of that notice;

the Comptroller may terminate the review.

4 For the purposes of this section, an exporter is taken to be related to another
exporter who isasel ected exporter if the2 exporters are associates of each other under subsection
269TAA(4).

Application for accelerated review

269ZF.(1) An application for accelerated review must be in writing, be lodged
in accordance with subsection (2), and contain:

€) a description of the kind of goods to which the dumping duty notice or
countervailing duty notice relates; and

(b) astatement of the basison which theexporter considers that the particular notice
is inappropriate so far as the exporter is concerned.

2 An application may be lodged with Customs:

€) by leavingit at aplace all ocated for lodgment of accel erated review applications;
or

(b) by posting it by pre-paid post to a postal address specified by Customs in the
Gazette; or
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(© by sending it by eectronic facsimile to a number specified by Customs in the
Gazette;

and theapplicationistaken to belodged when the application, or afacsimileof it, isfirst received
by an officer of Customs doing duty in relation to such applications.

3 The day on which an application is taken to be lodged must be recorded on the
application.

Consideration of application

26972G.(1) The Comptroller must, after considering the application and making
such inquiries asthe Comptroller thinks appropriate, givethe Minister areport recommending:

@ that the dumping duty notice or countervailing duty notice the subject of the
application remain unaltered; or

(b) that the dumping duty notice or countervailing duty notice the subject of the
application be atered:

) so as not to apply to the applicant; or

(i) so as to apply to the applicant as if different variable factors had been
fixed;

and set out the Comptroller's reasons for so recommending.

2 A report by the Comptroller under subsection (1) must be completed as soon
as practicable and in any case not later than 100 days after the day the application is lodged.

3 After considering the recommendation of the Comptroller and the reasons for
the recommendation, the Minister must, by notice in writing published in the Gazette:

€) declarethat, for the purposes of this Act and the Anti-Dumping Act, theorigina
dumping duty notice or countervailing duty notice is to remain unchanged; or

(b) declare that, with effect from the date the application is lodged, this Act and
the Anti-Dumping Act have effect as if:

) the original dumping duty notice or countervailing duty notice had not
applied to the applicant; or

(i) the origina dumping duty notice or countervailing duty notice had
applied to the applicant but the Minister had fixed specified different
variable factors relevant to the determination of duty payable by the

applicant;
and, where the Minister does so, the declaration has effect according to its terms.

4 The Minister must, as soon as practicable after the issue of a notice under
subsection (3), notify the applicant of the term of the notice.
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Effect of accelerated review

269ZH. If an application for accelerated review of a dumping duty notice or
a countervailing duty notice is lodged:

@ no interim duty can be collected from the applicant in respect of consignments
of goods entered for home consumption after the application islodged and until
the completion of the review; but

(b) the Comptroller may, on the importation of goods to which the application
relates, require and take securities under section 42 in respect of interim duty
that may be payable.

Division 7—Procedural and evidentiary matters
Public notice

26971.(1) If aperson or body is required or empowered to give public notice of
afinding or decision but the provision requiring or empowering the giving of that notice does
not specify where the noticeisto begiven, it isto be published in the Gazette and in anewspaper
circulating in each State and in the internal Territories.

2 If aperson or body isrequired or empowered to give public notice of afinding
or decisioninaparticular publication, whether because of subsection (1) or otherwise, that person
or body must:

€) set out in the notice particulars of the finding or decision made; and

(b) set out in the notice, or in a separate report to which the notice refers, the
reasons for the finding or decision including al material findings of fact or law
on which the finding or decision is based; and

(© if aperson hasaright to havethe finding or decision reviewed by another body
or referred to another body for review—set out in the notice full particulars
of those rights; and

(d) if themateria findings of fact or law are contained in a separate report—ensure
that copies of the report are freely available and that the manner of obtaining
a copy is set out in the notice.

3 A person or body required or empowered to give public notice of afinding or
decision must:

€) ensure that a copy of the notice and, where appropriate, of areport to which
the notice refers, is provided to each country whose exporters are affected by
the finding or decision; and

(b) give a copy of the report to each other interested party known to be affected
by the finding or decision.
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If theComptroller givespublicnoticeof adecision under paragraph 269TD(2)(c)

to require securities in respect of interim duty that may become payable, the particulars of the
decision to require those securities as set out in the notice should include, in particular:

@

(b)

(©

(d)

C)

Q)
@

(b)

(©

(d)

the names of the exporters of the goods concerned, or, where this is
impracticable, the name of the country or countries of export concerned; and

adescription of the goods either in terms of an item of the Customs Tariff Act
1987 or otherwise; and

in the case of an application for the publication of anotice under section 269TG
or 269TH:

) particulars of dumping margins established in relation to each of the
exporters involved; and

(i) an explanation of themethods used to compare export prices and normal
values to establish those dumping margins;

in the case of an application for the publication of anotice under section 269TJ
or 269TK—theamount of subsidy established in relation to each of theexporters
involved; and

the considerationsrelevant to thedetermination of material injury toanindustry,
or of material hindrance to the establishment of an industry, for the purposes
of the preliminary finding.

If the Minister gives public notice:

of adecision under section 269TG or 269TH to publish adumping duty notice;
or

of adecision under section 269TL not to publish such a notice;

then, for the purposes of the public notice:

the particulars of the decision should include:

) the matters referred to in paragraphs (4)(a), (b) and (c); and

(i) particulars of the export price and normal value of the goods concerned
ascertained, or last ascertained, for the purposes of subsection 269TG(1)
or (2) or 269TH(1) or (2); and

(iii)  any considerations relevant to a determination of materia injury to an
industry, or of material hindrance to the establishment of an industry,

for the purposes of the decision; and

if the decision involves any retrospective imposition of duty the reasons for the
decision should include the basis for the retrospective imposition of duty.
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(6)
@

(b)

If the Minister gives public notice:

of a decision under section 269TJ or 269TK to publish a countervailing duty
notice; or

of adecision under section 269TL not to publish such a notice;

then, for the purposes of the public notice:

(©

(d)

(")

the particulars of the decision should include:

) the matters referred to in paragraphs (4)(a), (b) and (d); and

(i) particulars of the countervailable subsidy received in respect of the goods
concerned ascertained, or last ascertained, for the purposes of
subsection 269TJ(1) or (2) or 269TK(1) or (2); and

(iii)  any considerations relevant to a determination of material injury, to
anindustry or of material hindrance to the establishment of an industry,
for the purposes of the decision; and

if the decision involves any retrospective imposition of duty—thereasons for
the decision should include the basis for the retrospective imposition of duty.

If the Minister gives public notice under subsection 269TG(6) of a decision to

accept an undertaking by an exporter of goods, the particulars of the decision to accept that
undertaking should include, in particular:

@
(b)

(©

(8)

the name of the exporter of the goods concerned; and

adescription of the goods either in terms of an item of the Customs Tariff Act
1987 or otherwise; and

the price below which, in accordance with the terms of the undertaking, the
goods will not be sold for export to Austraia.

If the Minister gives public notice under subsection 269TJ(3C) of a decision

to accept an undertaking given by agovernment of acountry of export in relation to the export
trade to Australiain like goods, the particulars of the decision to accept that undertaking should
include, in particular:

@
(b)

(©

(9)

the name of the government of the country of export; and

adescription of the goods either in terms of an item of the Customs Tariff Act
1987 or otherwise; and

details of the changes proposed to be made to the countervailable subsidy
provided by that government in respect of those goods.

If, aperson or body isrequired or empowered to give public notice of afinding

or decision in a particular publication:
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@ the person or body must ensure that the notice given does not contain any
information that is claimed to be confidential or to be information whose
publication would adversely affect aperson’'s business or commercid interests;
but

(b) if it is practicable to do so, the person or body should include in the notice a
summary of that information in aform that allows a reasonable understanding
of theinformation without breaching that confidentiality or adversely affecting
those interests.

Comptroller to maintain public record for certain purposes

2697J.(1) The Comptroller must, in relation to each application received under
subsection 269TB(1) or (2) or 269Z(1) or request made under subsection 269Z(2):

€) maintain a public record of the investigation or review conducted for the purposes
of the application or request, containing, subject to subsection (2), a copy of
all submissionsfrom interested parties and all relevant correspondence between
the Comptroller and other persons,; and

(b) draw the attention of all interested parties to the existence of the public record,
and to their entitlement to inspect that record; and

(© a the request of an interested party, make the record available to that party
for inspection.

2 To the extent that information given to the Comptroller by a person is claimed
to be confidentia or to be information whose publication would adversely affect a person's
businessor commercial interests, the person giving that information must ensure that asummary
of that information:

€) contains sufficient detail to allow a reasonable understanding of the substance
of the information; but

(b) does not breach that confidentiality or adversely affect those interests;
is given to the Comptroller for inclusion in the public record.

3 A person is not required to give the Comptroller a summary of information
under subsection (2) for inclusion in the public record if the person satisfies the Comptroller
that there is no way such a summary can be given to alow a reasonable understanding of the
substance of the information.

4 If oral information is given to the Comptroller by a person, the Comptroller
must not take that information into account unlessit is subsequently put inwriting by the person
or by theComptroller and thereby becomesavailabl e, subject to considerations of confidentiality
and to the need to protect business and commercia interests, as a part of the public record.

G) If:
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@

(b)

in relation to an application under subsection 269TB(1) or (2) or 269Z(1) or
a request under subsection 269Z(2), a person claims that information is
confidential or would adversely affect a person's business or commercia
interests; and

the Comptroller indicates to the party that he or she disagrees with the claim;

but, despite the opinion of the Comptroller, the person making the claim will not:

(©
(d)

agree to the inclusion of the information in the public record; or

prepare a summary of the information for inclusion in that record,;

the Comptroller may disregard the information unless it is demonstrated that the information

iS correct.
(6)
@

(b)

If:

in relation to an application under subsection 269TB(1) or (2) or 269Z(1) or
a request under subsection 269Z(2), a person clams that information is
confidential or would adversely affect a person's business or commercia
interests; and

the Comptroller indicates to the party that he or she agrees with the claim;

but the person making the claim will not prepare a summary of the information for inclusion
in that record, the Comptroller may disregard the information unless it is demonstrated that

the information
Application
3.

@

(b)

(©

is correct.

This Act applies in respect of:

applications for publication of notices under subsection 269TG(1) or (2),
269TH(1) or (2), 269TJ(1) or (2) or 269TK(1) or (2) of the Customs Act 1901;
and

applications for review of interim duty under subsection 269Z(1) of that Act,
payable as aresult of the publication of notices referred to in paragraph (a),
whenever published; and

applications under subsection 7(3) of the Anti-Dumping Authority Act 1988:
) for revocation of notices under subsection 8(5), 9(5), 10(3B) or 11(4)
of the Customs Tariff (Anti-Dumping) Act 1975, whenever published;

and

(i) for revocation or partia revocation of notices referred to in
paragraph (@), whenever published; and
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(iii)  forreleaseor partia release from undertakings accepted by the Minister
under section 269TG or 269TJ of the Customs Act 1901, whenever

accepted; and

(d) applications under section 8A of the Anti-Dumping Act 1988 for continuation
of notices referred to in paragraph (a) whenever published;

that are made on or after the day on which the Agreement Establishing the World Trade
Organization enters into force for Austraia.

Transition

29. Despite the amendments of the Principal Act made by this Act, the provisions
of the Principal Act asin force immediately before the day fixed for the purposes of subsection
2(2) of the Act, continue to apply, subject to section 3:

@ in relation to applications for dumping duty notices or countervailing duty notices
made, but not completed before that day; and

(b) in relation to al securities taken, and duty imposed, as aresult of, or o f
applications for, those notices;

as if those amendments had not been made.

Determination of costs (subsection 269TAAD (4) of the Act)
180. (1) In determining an amount to be:

€) the cost of production or manufacture of goodsin acountry of export for the purposes
of paragraph 269TAAD (4) (a) of the Act; or

(b) the administrative, selling and genera costs associated with the sale of goods for the
purposes of paragraph 269TAAD (4) (b) of the Act,

the Minister must take into account the matters, and use the methods of calculation, set out in
this regulation.

@ If:

€) an exporter or other seller of like goods keeps records relating to like goods;
and

(b) the records:

) are in accordance with generally accepted accounting principles in the
country of export; and
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(1) reasonably reflect the costs associated with the production, or
manufacture, and sale of like goods;

the Minister must calculate the costs using the information set out in the records.

3 The Minister must take into account the information available to the Minister
concerning the alocation of costs in relation to like goods, in particular to establish:

@ appropriate amortisation and depreciation periods; and
(b) allowances for capital expenditures and other development costs;
including information given by the exporter or other seller of the goods referred to in
subregulation (1) that demonstrates that the exporter or other seller of the goods has historically
used the method of allocation.
4 If:
€) the Minister identifies a non-recurring item of cost that benefits:
) current production of the goods referred to in subregulation (1); or
(i) future production of those goods; or
(@iii)  current and future production of those goods; and

(b) the information referred to in subregulation (3) does not identify the item;

the Minister must adjust the costs identified by the exporter or other seller to take that item
into account.

G) If:

€) the Minister identifies a circumstance in which costs, during the investigation
period, are affected by start-up operations; and

(b) the information referred to in subregulation (3) does not identify the
circumstance;

the Minister must adjust the costs identified in the information:
(© to take the circumstance into account; and
(d) to reflect
) the costs at the end of the start-up period; or
(i) if the start-up period extends beyond theinvestigation period—themost

recent costs that can reasonably be taken into account by the Minister
during the investigation.
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(6) If the Minister is satisfied that sufficient information has not been furnished
or is not available to enable the cost of production or manufacture to be identified under the
preceding subregulations (2) to(5) (inclusive), the cost isthe amount determined by the Minister
having regard to al relevant information.

@) For the purposes of thisregulation, the Minister may disregard any information
that he or she considers to be unreliable.

)] A word or expression that is defined in Part XVB of the Act and used in this
regulation has the meaning given by that Part.

Determination of costs and pr ofits (subsections 269TAAD (4) and 269TAC (5B) of the Act)
181. (1) In determining an amount to be:

€) the administrative, selling and general costs associated with the sale of goods
for the purposes of paragraph 269TAAD (4) (b) of the Act; or

(b) the profit on the sale of goods for the purpose of subsection 269TAC (5B) of
the Act;

the Minister must take into account the matters, and use the methods of calculation, set out in
this regulation.

2 Subject to subregulation (3):

€) the Minister must calculate, for the purposes of paragraph 269TAAD (4) (b)
of the Act, an amount representing the administrative, selling and genera costs
associated with the sale of the goods; and

(b) the Minister must calculate, for the purposes of subsection 269TAC (5B) of
the Act, an amount representing the profit of the exporter or other seller of the
goods,

using data relating to the production, or manufacture, and sae of like goods by the exporter
or other seller of the goods referred to in subregulation (1) in the ordinary course of trade.

3 If the Minister is unable to calculate an amount using the data referred to in
subregulation (2), the Minister must calculate the amount:

€) by identifying the actual amountsincurred and realised by the exporter or other
seller inrespect of the production, or manufacture, and sale of the same general
category of goods in the domestic market of the country of export; or

(b) by identifying the weighted average of the actual amountsincurred and realised
by selected exporters for the production, or manufacture, and sale of like goods
in the domestic market of the country of export.

4 Subject tosubregulation (5), if theMinister i ssatisfied that sufficient information
has not been furnished or is not available to enable costs or profits to be
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ascertained under subregulation (2) or (3), the cost or profit is the amount
determined by the Minister having regard to al relevant information.

G) If:

@ the Minister uses a method of calculation under subregulation (4) to calculate
an amount representing the profit of the exporter or other seller of the goods;
and

(b) the amount calculated exceeds the amount of profit normally realised by other
exporters or producers on saes of goods of the same general category in the
domestic market of the country of export;

the Minister must disregard the amount by which the amount calculated exceeds the amount
of profit normally realised by other exporters or producers.

(6) For the purposes of thisregulation, the Minister may disregard any information
that he or she considers to be unreliable.

@) A word or expression that is defined in Part XVB of the Act and used in this
regulation has the meaning given by that Part".

Anti-dumping: time for making preliminary finding under section
269TD of the Act

183AB(1) Subject to subregulation (2), if the Comptroller does not reject an
application under subsection 269TB(1) or (2) of the Act for publication of adumping duty notice
or acountervailing duty notice, the prescribed period for the purposes of paragraph 269TC(4)(c)
of the Act within which the Comptroller will make apreliminary finding under section 269TD
of the Act isthe period ending 100 days after theinitiation of the investigation under subsection
269TC(4) of the Act.

2 If the Comptroller is of the opinion that more than 100 days will be needed
to make a preliminary finding under section 269TD of the Act, the prescribed period for the
purposes of paragraph 269TC(4)(c) of the Act isthe period ending 120 days after the initiation
of the investigation under subsection 269TC(4) of the Act.

3 In forming that opinion, the Comptroller must haveregard to dl the circumstances
of the case including, in particular, the following:

€) the complexity, or novelty, of the issues to be considered;
(b) the variety of goods to be considered,;
(© the number of persons whose activities must be investigated;

(d) the difficulty of obtaining evidence.
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Prescribed period for purposes of subsection 269TF(1) of the Act
183A. For the purposes of subsection 269TF(1) of the Act, the prescribed period in

relation to a decision of the Comptroller is the period ending at the expiry of 30 days after
notification of that decision.
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TABLE OF PROVISIONS
Section
1 Short title
2. Commencement
6. Incorporation
7. Imposition of duties of Customs
8. Dumping duties
9. Third country dumping duties
10. Countervailing duties
11. Third country countervailing duties
12. Interim duty not to exceed security taken
16. Duties to be charged separately
21. Special duties to be additional to ordinary duties
An Act relating to certain Speciad Duties of Customs
Short title

1 This Act may be cited as the Customs Tariff (Anti-Dumping) Act 1975.
Commencement

2. This Act shall come into operation on the day on which it receives the Royal Assent.
I ncorporation

6. The Customs Act 1901 (in this Act referred to as the Customs Act) isincorporated and
shall be read as one with this Act.

Imposition of duties of Customs
7. Duties of Customs are imposed in accordance with this Act.
Dumping Duties
8. (1) This section does not apply to goods that are:
(& the produce or manufacture of New Zeaand; and
(b) imported into Australia after the commencement of this subsection.
(2) Thereisimposed, and there must be collected and paid, on goods to which this section

applies by virtue of a notice under subsection 269TG(1) or (2) of the Customs Act, a special
duty of Customs, to be known as dumping duty calculated in accordance with subsection (6).
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(3) Pending fina assessment of the dumping duty payable on goods the subject of anotice
under subsection 269TG(1) or (2) of the Customs Act, an interim dumping duty is payable on
those goods.

(4)  Subject to subsection (5), the interim dumping duty payable on goods the subject of
a notice under subsection 269TG(1) or (2) of the Customs Act is an amount equal to the sum
of:

(& the difference between the export price of goods of that kind as ascertained, or last
ascertained, by the Minister for the purpose of the notice and the normal value of goods
of that kind as so ascertained, or last so ascertained; and

(b) if the export price of those particular goods is lower than the export price of goods
of that kind as ascertained, or last ascertained, by the Minister for the purpose of the
notice—the amount by which the latter export price exceeds the former.

(5) TheMinister must, by signed notice, direct that the element of interim dumping duty
referred to in paragraph (4)(a) in respect of particular goods be ascertained:

(& asaproportion of the export price of those particular goods or of the export price of
goods of that kind as ascertained, or last ascertained, by the Minister for the purpose
of the dumping duty notice, whichever is the greater; or

(b) by reference to a measure of the quantity of those particular goods; or

(c) by reference to acombination of a proportion of the kind referred to in paragraph (a)
and a measure of the quantity of those particular goods,

and the notice has effect accordingly.

(5A) The Minister must, in exercising his or her powers under subsection (5) in respect of
particular goods the subject of a notice under subsection 269TG(1) or (2), if the non-injurious
price of goods of that kind as ascertained or last ascertained by the Minister for the purposes
of the notice is less than the normal value of goods of that kind as so ascertained, or last so
ascertained, have regard to the desirability of fixing alesser amount of duty such that the sum
of:

(& the export price of goods of that kind as so ascertained or last so ascertained; and

(b) that lesser duty;
does not exceed that non-injurious price.

(5B) If, inthe circumstances specified in section 269TJA of the Customs Act, both anotice
under section 269TG of that Act and a notice under section 269TJ of that Act are published
a the same time and in respect of the same goods, the Minister must, in exercising his or her
powers under subsection (5) in relation to interim dumping duty in respect of the goods, have
regard to the desirability of fixing the amount of interim dumping duty in respect of the goods

such that the sum of:

(& the export price of those particular goods; and
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(b)
(©

the amount of the interim dumping duty as so fixed; and

the amount of interim countervailing duty as fixed under section 10;

does not exceed the non-injurious price of goods of that kind as ascertained, or last ascertained,
by the Minister for the purpose of those notices.

(5C) If the Minister signs a hotice under subsection (5), the Minister must cause a copy of
that notice to be published in the Gazette unless, in the opinion of the Minister, the publication
of that notice would adversely affect the business or commercia interests of any person.

(5D) A notice under subsection (5) applies to goods entered for home consumption on or
after aday specified in the notice, which may be earlier than the day of publication of the notice
but may not be a day on which an earlier notice under that subsection applied to the goods.

(6)

The dumping duty payable on goods the subject of anotice under subsection 269TG(1)

or (2) of the Customs Act is an amount equal to:

@

(b)

(")

unless paragraph (b) applies—the difference between the amounts that the Minister
ascertains to be the export price and the normal value of those particular goods; or

if, in a notice under subsection (5), the Minister determines that the whole or a part
of the interim dumping duty payable on those particular goods is to be ascertained by
reference to the non-injurious price of goods of that kind as ascertained, or last
ascertained, by theMinister for thepurpose of thefirst-mentioned notice—thedifference
between:

(i)  theamount that the Minister ascertains to be the export price of those particul ar
goods; and

(i) the lower of the amount that the Minister ascertains to be the norma value of
those particular goods and that non-injurious price.

The Minister may, by notice in writing, exempt goods from interim dumping duty and

dumping duty if he is satisfied:

(78)

(b)

(©

that like or directly competitive goods are not offered for sale in Australia to all
purchasers on equal terms under like conditions having regard to the custom and usage
of trade;

that a Tariff Concession Order under Part XVA of the Customs Act 1901 in respect
of the goods is in force;

that:
(i)  where the goods are goods to which section 11 of the Customs Tariff Act 1987
applies—theitem in Schedule 4 to that Act that appliesto the goods is expressed

to apply to goods, or to aclass or kind of goods, as prescribed by by-law; and

(i) suitably equivalent goods the produce or manufacture of Austraia are not
reasonably available;
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(d) tha:

(i) thetariff classification in Schedule 3 to that Act that appliesto the goodsis such
that no duty is payable in respect of the goods or the duty payable in respect
of the goods is a a rate equivaent to a rate payable under Schedule 4 on the
goods, and

(i) suitably equivalent goods the produce or manufacture of Australia are not
reasonably available; or

(e that the goods, being articles of merchandise, are for use as samples for the sae of
similar goods.

(80 WheretheMinister exemptsgoodsfrom interim dumping duty and dumping duty under
subsection (7) by reason of his being satisfied as to a matter specified in paragraph (7)(a), (c)
or (d), the instrument of exemption shall be published in the Gazette.

(9) In this section, a reference to a Tariff Concession Order includes a reference to a
Commercial Tariff Concession Order made under Part XVA of the Customs Act as in force
before section 10 of the CustomsLegislation (Tariff Concessionsand Anti-Dumping) Amendment
Act 1992 commences.

Third country dumping duties
9.(1) This section does not apply to goods that are:
(& the produce or manufacture of New Zeaand; and
(b) imported into Australia after the commencement of this subsection.

(2) Thereisimposed, and there must be collected and paid, on goods to which this section
applies by virtue of a notice under subsection 269TH(1) or (2) of the Customs Act, a specia
duty of Customs, to be known as third country dumping duty calculated in accordance with
subsection (6).

(3) Pendingfinal assessment of thethird country dumping duty payableon goodsthe subject
of a notice under subsection 269TH(1) or (2) of the Customs Act, an interim third country
dumping duty is payable on those goods.

(4) Subject to subsection (5), the interim third country dumping duty payable on goods
the subject of anotice under subsection 269TH (1) or (2) of the Customs Act isan amount equal
to the sum of:

(& the difference between the export price of goods of that kind as ascertained, or last
ascertained, by the Minister for the purpose of the notice and the normal value of goods
of that kind as so ascertained, or last so ascertained; and

(b) if the export price of those particular goods is lower than the export price of goods
of that kind as ascertained, or last ascertained, by the Minister for the purpose of the
notice—the amount by which the latter export price exceeds the former.
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(5) The Minister must, by signed notice, direct that the element of interim third country
dumping duty referred to in paragraph (4)(a) in respect of particular goods be ascertained:

(& asaproportion of the export price of those particular goods or of the export price of
goods of that kind as ascertained, or last ascertained, by the Minister for the purpose
of the dumping duty notice, whichever is the greater; or

(b) by reference to a measure of the quantity of those particular goods; or

(©) by reference to a combination of a proportion of the kind referred to in paragraph (a)
and a measure of the quantity of those particular goods,

and the notice has effect accordingly.

(5A) The Minister must, in exercising his or her powers under subsection (5) in respect of
particular goods the subject of a dumping duty notice under subsection 269TH(1) or (2), if the
non-injurious price of goods of that kind as ascertained or last ascertained by the Minister for
the purposes of the notice is less than the normal vaue of goods of that kind as so ascertained,
or last so ascertained, haveregard to the desirability of fixing alesser amount of duty such that
the sum of:

(& the export price of goods of that kind as so ascertained or last so ascertained; and
(b) that lesser duty;
does not exceed that non-injurious price.

(5B) If the Minister signs a notice under subsection (5), the Minister must cause a copy of
that notice to be published in the Gazette unless, in the opinion of the Minister, the publication
of that notice would adversely affect the business or commercia interests of any person.

(5C) A notice under subsection (5) applies to goods entered for home consumption on or
after aday specified in the notice, which may be earlier than the day of publication of the notice
but may not be a day on which an earlier notice under that subsection applied to the goods.

(6) Thethird country dumping duty payable on goods the subject of anotice under subsection
269TH(1) or (2) of the Customs Act is an amount equal to:

(& unless paragraph (b) applies—the difference between the amounts that the Minister
ascertains to be the export price and the normal value of those particular goods; or

(b) if, in anotice under subsection (5), the Minister determines that the whole or a part
of the interim third country dumping duty payable on those particular goods is to be
ascertained by reference to the non-injurious price of goods of that kind as ascertained,
or last ascertained, by the Minister for the purpose of the first-mentioned notice—the
difference between:

(i)  theamount that the Minister ascertains to be the export price of those particular
goods; and
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(i)  the lower of the amount that the Minister ascertains to be the norma value of
those particular goods and that non-injurious price.

(7) The Minister may, by notice in writing, exempt goods from interim third country
dumping duty and third country dumping duty if he is satisfied:

(& that like or directly competitive goods are not offered or sold in Australia to dl
purchasers on equal terms under like conditions having regard to the custom and usage
of trade; or

(o) that the goods, being articles of merchandise, are for use as samples for the sale of
similar goods.

(80 Wherethe Minister exempts goods from interim third country dumping duty and third
country dumping duty under subsection (7) by reason of hisbeing satisfied asto amatter specified
under paragraph (7)(a), the instrument of exemption shall be published in the Gazette.

Countervailing duties

10.(2) There isimposed, and there must be collected and paid, on goods to which this
subsection applies by virtue of a notice under subsection 269TJ(1), (2), (4), (5) or (6) of the
Customs Act a specia duty of Customs, to be known as countervailing duty.

(2) The countervailing duty on goods to which this section applies is to be calculated:

(& if thissection applies by virtue of anotice under subsection 269TJ(1) or (2) under the
Customs Act—in accordance with subsection (3E); and

(b) if this section applies by virtue of a notice under subsection 269TJ (4), (5) or (6) of
the Customs Act—in accordance with subsection (5).

(3) Pending final assessment of the countervailing duty payable on goods subject of anotice
under subsection 269TJ(1) or (2) of the Customs Act, an interim countervailing duty is payable
on those goods.

(3A) Subject to subsection (3B), theinterim countervailing duty payable on goodsthe subject
of a notice under subsection 269TJ(1) or (2) of the Customs Act is an amount equal to the
countervailable subsidy in respect of goods of that kind as ascertained, or last ascertained, by
the Minister for the purpose of the notice.

(3B) TheMinister must, by signed notice, direct that the interim countervailing duty in respect
of particular goods to which this section applies by virtue of a declaration under subsection
269TJ(1) or (2) be ascertained:

(& asaproportion of the export price of those particular goods; or

(b) by reference to a measure of the quantity of those particular goods; or

(© by reference to a combination of a proportion of the export price of those particular
goods and a measure of the quantity of those particular goods;



G/ADP/N/T/AUY1
G/SCM/N/1T/AUS1

Page 98

and the notice has effect accordingly.

(3C) The Minister must, in exercising his or her powers under subsection (3B) in respect
of particular goods the subject of anotice under subsection 269TJ(1) or (2) of the Customs Act,
if the non-injurious price of goodsof that kind as ascertained, or last ascertained, by the Minister
for the purpose of the notice is less than the sum of:

(& the countervailable subsidy in respect of goods of that kind as so ascertained, or last
S0 ascertained; and

(b) the export price of those particular goods;

have regard to the desirability of fixing alesser amount of duty such that the sum of the export
price of those particular goods and the lesser duty does not exceed that non-injurious price.

(3D) If, inthe circumstances specified in section 269TJA of the Customs Act, both anotice
under section 269TJ of that Act and a notice under section 269TG of that Act are published
a the same time and in respect of the same goods, the Minister must, in exercising his or her
powers under subsection (3B) in relation to interim countervailing duty in respect of the goods,
have regard to the desirability of fixing the amount of interim countervailing duty in respect
of the goods such that the sum of:

(& the export price of those particular goods; and
(b) the amount of the interim countervailing duty as so fixed; and
(c) the amount of interim dumping duty as fixed under section 8;

does not exceed the non-injurious price of goods of that kind, as ascertained, or last ascertained,
by the Minister for the purpose of those notices.

(3E) The countervailing duty payable on goods the subject of a notice under subsection
269TJ(1) or (2) of the Customs Act is an amount equal to:

(@ unlessparagraph (b) applies—thecountervailable subsidy in respect of those particular
goods; or

(b) if, in a notice under subsection (3B), the Minister determines that the interim
countervailing duty payable on those particular goods isto be ascertained by reference
to the non-injurious price of goods of that kind-the difference between:

(i)  theamount that the Minister ascertains to be the export price of those particular
goods; and

(ii)  thelower of the sum of the amounts that the Minister ascertains to be the export
price of, and the countervailable subsidy in respect of, those particular goods
and the non-injurious price of goods of that kind as ascertained, or last
ascertained, by the Minister for the purpose of the notice under subsection
269TJ(2) or (2).
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(4)  Subject to subsection (5), the countervailing duty in respect of other goods to which
this section appliesis:

(& inthecase of goodsto which this section applies by virtue of anotice under subsection
269TJ(4) of the Customs Act—anamount equal to the amount of the countervailable
subsidy in respect of the goods; or

(b) inthe case of goodsto which this section applies by virtue of a notice under subsection
269TJ(5) or (6) of the Customs Act, an amount equal to:

(i) if the prescribed assistance that has been paid or granted, directly or indirectly,
in relation to the goods was financial assistance—the amount of that financia
assistance; or

(if)  if theprescribed assistancethat hasbeengranted, directly or indirectly, inrelation
to the goods was not financid assistance, whichever of the following is determined
by the Minister to be appropriate:

(A) the cost of granting that assistance;
(B) the value of that assistance to the person to whom it was granted.

(5) The Minister may, by notice in writing signed by the Minister, direct that the
countervailing duty inrespect of goodsreferred to in subsection (4) isan amount to be ascertained
by reference to the value, or to the weight or other measure of quantity, of the goods less the
amount, if any, by which that amount exceeds the countervailing duty that would be payable
in respect of the goods under subsection (4), and the notice has effect accordingly.

(5B) WheretheMinister signsanotice under subsection (3B) or (5), the Minister shall cause
a copy of that notice to be published in the Gazette unless in the opinion of the Minister, the
publication of that notice would adversely affect the business or commercia interests of any
person.

(6) A notice under subsection (3B) or (5) appliesto goods entered for home consumption
on or after a day specified in the notice, which may be earlier than the day of publication of
the notice but may not be aday on which an earlier notice under that subsection applied to the
goods.

(7) If the Minister has determined, under subsection 269TJ(8) of the Customs Act, the
amount of the countervailable subsidy in relation to goodsto which this section appliesby virtue
of a notice under subsection 269TJ(1), (2) or (4) of that Act, that amount is to be taken to be
the amount of that countervailable subsidy for the purposes of this section.

(7A) Where the Minister has determined, under subsection 269TJ(9) of the Customs Act,
theamount, cost or val ueof prescribed assistanceinrel ation to goodsto whichthissection applies
by virtue of a notice under subsection 269TJ(5) or (6) of that Act, that amount, cost or value
is to be taken to be the amount, cost or value of that prescribed assistance in relation to those
goods for the purposes of this section.

(80 The Minister may, by notice in writing, exempt goods from interim countervailing
duty or countervailing duty if he or she is satisfied:
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(& that like or directly competitive goods are not offered for sae in Austraia to dl
purchasers on equal terms under like conditions having regard to the custom and usage
of trade;

(aa) that a Tariff Concession Order under Part XVA of the Customs Act 1901 in respect
of the goods is in force;

(b) that -

(i)  where the goods are goods to which section 11 of the Customs Tariff Act 1987
applies—theitem in Schedule 4 to that Act that appliesto the goodsis expressed
to apply to goods, or to a class or kind of goods, as prescribed by by-law; and

(i) suitably equivalent goods the produce or manufacture of Australia are not
reasonably available;

© tha:

(i) thetariff classification in Schedule 3 to that Act that appliesto the goodsis such
that no duty is payable in respect of the goods or the duty payable in respect
of the goods is at a rate equivaent to a rate payable under Schedule 4 on the
goods; and

(i) suitably equivalent goods the produce or manufacture of Australia are not
reasonably available; or

(d) that the goods, being articles of merchandise, are for use as samples for the sale of
similar goods.

(99 Where the Minister exempts goods from interim countervailing duty or countervailing
duty under subsection (8) because he or she is satisfied as to a matter specified in
paragraphs (8)(a), (b) and (c), the instrument of exemption shall be published in the Gazette.

(20) In this section, a reference to a Tariff Concession Order includes a reference to a
Commercial Tariff Concession Order made under Part XVA of the Customs Act as in force
before section 10 of the CustomsLegislation (Tariff Concessionsand Anti-Dumping) Amendment
Act 1992 commences.

Third country countervailing duties

11.(1) There isimposed, and there must be collected and paid, on goods to which this
subsection applies by virtue of a notice under subsection 269TK (1) or (2) of the Customs Act
a special duty of Customs, to be known as third country countervailing duty, calculated in
accordance with subsection (7).

(2) Pending fina assessment of the third country countervailing duty payable on goods
the subject of a notice under subsection 269TK (1) or (2) of the Customs Act, an interim third
country countervailing duty is payable on those goods.
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(3) Subjecttosubsection (4), theinterim third country countervailing duty payableon goods
the subject of anotice under subsection 269TK (1) or (2) of the Customs Act is an amount equal
to the countervailable subsidy in respect of goods of that kind as ascertained, or last ascertained,
by the Minister for the purpose of the notice.

(4) TheMinister must, by signed notice, direct that the interim countervailing duty in respect
of particular goodsto which this section applies by virtue of anotice under subsection 269TK (1)
or (2) be ascertained:

(& asaproportion of the export price of those particular goods; or
(b) by reference to a measure of the quantity of those particular goods; or

(© by reference to a combination of a proportion of the export price of those particular
goods and a measure of the quantity of those particular goods;

and the notice has effect accordingly.

(5) The Minister must, in exercising his or her powers under subsection (4) in respect of
particular goods the subject of a notice under subsection 269TK (1) or (2) of the Customs Act,
if the non-injurious price of goods of that kind as ascertained, or last ascertained, by the Minister
for the purpose of the notice is less than the sum of:

(& the countervailable subsidy as so ascertained, or last so ascertained; and
(b) the export price of those particular goods;

have regard to the desirability of fixing alesser amount of duty such that the sum of the export
price of those particular goods and the lesser duty does not exceed that non-injurious price.

(6) If the Minister signs a notice under subsection (4), the Minister must cause a copy of
that notice to be published in the Gazette unless, in the opinion of the Minister, the publication
of that notice would adversely affect the business or commercia interests of any person.

(7) Thethird country countervailing duty payable on goods the subject of a notice under
subsection 269TK (1) or (2) of the Customs Act is an amount equal to:

(& unlessparagraph (b) applies—thecountervailable subsidy in respect of those particular
goods; or

(b) if, in a notice under subsection (4), the Minister determines that the interim
countervailing duty payable on those particular goodsisto be ascertained by reference
to the non-injurious price of goods of that kind—the difference between:

(i)  theamount that the Minister ascertains to be the export price of those particular
goods; and

(i)  thelower of the sum of the amounts that the Minister ascertains to be the export
price of, and the countervailable subsidy in respect of, those particular goods
and the non-injurious price of goods of that kind as ascertained, or last
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ascertained, by the Minister for the purpose of the notice under subsection
269TK(1) or (2).

(7A) A notice under subsection (4) applies to goods entered for home consumption on or
after aday specified in the notice, which may be earlier than the day of publication of the notice
but may not be a day on which an earlier notice under that subsection applied to the goods.

(7B) If the Minister has determined, under subsection 269TK (3) of the Customs Act, the
amount of any countervailable subsidy in respect of goodsto which this section appliesby virtue
of a notice under subsection 269TK (1) or (2) of that Act, that amount is to be taken to be the
amount of that countervailable subsidy for the purposes of this section.

(80 The Minister may, by notice in writing, exempt goods from interim third country
countervailing duties and third country countervailing duty if he or she is satisfied:

(& that like or directly competitive goods are not offered or sold in Austraia to dl
purchasers on equal terms under like conditions having regard to the custom and usage
of trade; or

(b) that the goods, being articles of merchandise, are for use as samples for the sale of
similar goods.

(99 Where the Minister exempts goods from interim third country countervailing duties
and third country countervailing duty under subsection (8) because he or she is satisfied as to
a matter specified under paragraph (8)(a), the instrument of exemption shall be published in
the Gazette.

Interim duty not to exceed security taken

12. |If:

(8 asecurity hasbeen taken under section 42 of the Customs Act 1901 in respect of interim
duty that may become payable under section 8, 9, 10 or 11 of this Act in respect of
goods imported into Australia; and

(b)  the amount of interim duty that would be so payable under section 8, 9, 10 or 11 of
this Act would, but for the operation of this section, exceed the amount of the security
taken;

the interim duty payable is equal to the amount of security taken.
Duties to be charged separately

16. The severa dutiesimposed by this Act shall be separately charged, notwithstanding

that more than one duty applies to any particular goods.

Special duties to be additional to ordinary duties

21. Thespecia dutiesof Customs payable under thisAct arein addition to such other duties
of Customs (if any) as are payable under any other Act.
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Application

3. This Act appliesin respect of applications for dumping duty notices or countervailing
duty notices that are made on after the day on which the Agreement Establishing the World
Trade Organization enters into force for Australia

Super seded Sections

Sections 8 and 10 of the Customs Tariff (Anti-Dumping) Act 1975 operative pre 1 January 1993.
Under transitional arrangements applying to the introduction of interim dumping/countervailing
duty provisions on 1 January 1993, measures in place prior to that date remain in force under
the legislation applying at that time. Sections 8 and 10 as operative pre 1 January 1993 are
recorded below for purposes of reference.

Dumping Duties
8. (1) This section does not apply to goods that are:
(& the produce or manufacture of New Zeaand; and
(b) imported into Australia after the commencement of this subsection.

(3) There shall be charged, collected and paid on goods to which this section applies, by
virtue of a declaration under subsection 269TG (1) or (2) of the Customs Act, a special duty
of Customs, to be known as dumping duty.

(4) Subject to subsection (5), the dumping duty in respect of goods is a sum equal to the
amount by which the amount of the export price of the goodsis|essthan the amount of the normal
value of the goods.

(5) The Minister may, by notice in writing signed by the Minister, direct that the dumping
duty in respect of goodsisan amount to be ascertained by reference to thevalue, or to the weight
or other measure of quantity, of the goods less the amount, if any, by which that amount exceeds
the dumping duty that would be payable in respect of the goods under subsection (4), and the
notice has effect accordingly.

(5A) Inexercising hisor her powersunder subsection (5) inrelation to dumping duty in respect
of goods, the Minister shall haveregard to thedesirability of ensuring that the amount of dumping
duty in respect of those goodsisnot greater than is necessary to prevent theinjury or arecurrence
of the injury, or to remove the hindrance, referred to in paragraph 269TG (1)(b) or (2)(b) of
the Customs Act, as the case requires.

(5AA) If, in the circumstances specified in section 269TJA of the Customs Act, both
a notice under section 269TG of that Act and a notice under section 269TJ of that Act are
published, at the same time and in respect of the same goods, the Minister must, in exercising
his or her power under subsection (5) in relation to dumping duty in respect of the goods, have
regard to the desirability of ensuring that the amount of dumping duty in respect of the goods,
when aggregated with the amount of countervailing duty in respect of the goods, is not greater
than is necessary to prevent theinjury or arecurrence of the injury, or to remove the hindrance
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referred to in paragraphs 269TG(1)(b) and 269TJ(1)(b) or in paragraphs 269TG(2)(b) and
269TJ(2)(b), as the case requires.

(5B) Where the Minister signs a notice under subsection (5), the Minister shall cause a copy
of that notice to published in the Gazette unless in the opinion of the Minister, the publication
of that notice would adversely affect the business or commercia interests of any person.

(6) A noticeunder subsection (5) appliesto goods entered for home consumption on or after
adate specified in the notice, which may beadateearlier than the date of publication of the notice
but shall not be adate on or before adate on which an earlier notice under that subsection applied
to the goods.

(7) TheMinister may, by noticein writing, exempt goods from dumping duty if heis satisfied:

(& that like or directly competitive goods are not offered for sade in Austraia to al
purchasers on equa terms under like conditions having regard to the custom and usage
of trade;

(b) that a Tariff Concession Order under Part XV A of the Customs Act 1901 in respect of
the goods is in force;

© tha:

(i)  where the goods are goods to which section 11 of the Customs Tariff Act 1987
applies—theitem in Schedule 4 to that Act that applies to the goods is expressed
to apply to goods, or to a class or kind of goods, as prescribed by by-law; and

(i) suitably equivaent goods the produce or manufacture of Austraia are not
reasonably available;

() tha:

(i) thetariff classification in Schedule 3 to that Act that applies to the goods is such
that no duty is payable in respect of the goods or the duty payable in respect of
the goodsis at arate equivalent to arate payable under Schedule 4 on the goods;
and

(i) suitably equivaent goods the produce or manufacture of Austraia are not
reasonably available; or

(e) thatthegoods, being articles of merchandise, arefor useassamplesfor thesaleof similar
goods.

(80 WheretheMinister exemptsgoodsfrom thedumping duty under subsection (7) by reason
of his being satisfied as to a matter specified in paragraph (7)(a), (c) or (d), the instrument of
exemption shall be published in the Gazette.

(9) In this section, a reference to a Tariff Concession Order includes a reference to a
Commercia Tariff Concession Order madeunder Part XV A of the Customs Act asinforce before
section 10 of the Customs Legislation (Tariff Concession and Anti-Dumping) Amendment Act
1992 commences.
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Countervailing duties

10. (3) There shall becharged, collected and paid on goods to which this section applies,
by virtue of a declaration under subsection 269TJ(1), (2), (4), (5) or (6) of the Customs Act,
a special duty of Customs, to be known as countervailing duty.

(4) Subject to subsection (5), the countervailing duty in respect of goods is:

(& inthe case of countervailing duty in respect of goods to which this section applies by
virtue of adeclaration under subsection 269TJ(1), (2) or (4) of the Customs Act—asum
equa to the amount of the subsidy, bounty, reduction or remission of freight or other
financial assistance that has been paid or granted, directly or indirectly, upon the
production, manufacture, carriage or export of the goods; or

(b) inthe case of countervailing duty in respect of goods to which this section applies by
virtue of adeclaration under subsection 269TJ(5) or (6) or the Customs Act, asum equal
to:

(i) if the prescribed assistance that has been paid or granted, directly or indirectly,
in relation to the goods was financial assistance—the amount of that financial
assistance; or

(if)  if the prescribed assistance that been granted, directly or indirectly, in relation
to thegoodswas not financial assistance, whichever of thefollowing isdetermined
by the Minister to be appropriate:

(A) the cost of granting that assistance;
(B) thevaue of that assistance to the person to whom it was granted.

(5) The Minister may, by notice in writing signed by the Minister, direct that the
countervailing duty in respect of goodsis an amount to be ascertained by reference to the value,
or to the weight or other measure of quantity, of the goods less the amount, if any, by which
that amount exceeds the countervailing duty that would be payable in respect of the goods under
subsection (4), and the notice has effect accordingly.

(5A) In exercising his or her powers under subsection (5) in relation to countervailing duty
in respect of goods to which this section applies by virtue of subsection 269TJ(1) or (2) of the
Customs Act, the Minister shall have regard to the desirability of ensuring that the amount of
countervailing duty in respect of those goodsis not greater than is necessary to prevent theinjury
or arecurrence of the injury, or to remove the hindrance, referred to in paragraph 269TJ(1)(b)
or (2)(b) of that Act, as the case requires.

(5AA) If, in the circumstances specified in section 269TJA of the Customs Act, both
anoticeunder section 269TJ of that Act and anotice under section 269TG of that Act are published
a the same time and in respect of the same goods, the Minister must, in exercising his powers
under subsection (5) in relation to countervailing duty in respect of the goods, have regard to
the desirability of ensuring that the amount of countervailing duty in respect of the goods, when
aggregated with the amount of dumping duty in respect of the goods, is not greater than is
necessary to prevent theinjury or arecurrence of the injury, or to remove the hindrance referred



G/ADP/N/T/AUY1
G/SCM/N/1T/AUS1

Page 106

to in paragraphs 269TG(1)(b) and 269TJ(1)(b) or in paragraphs 269TG(2)(b) and 269TJ(2)(b),
as the case requires.

(5B) Where the Minister signs a notice under subsection (5), the Minister shall cause a copy
of that notice to be published in the Gazette unlessin the opinion of the Minister, the publication
of that notice would adversely affect the business or commercia interests of any person.

(6) A notice under subsection (5) applies to goods entered for home consumption after a
date specified in the notice, which may be adate earlier than the date of publication of the notice
but shall not be adate on or before adate on which an earlier notice under that subsection applied
to the goods.

(7)  Where the Minister has determined, under subsection 269TJ(8) of the Customs Act,
the amount of any subsidy, bounty, reduction or remission of freight or other financial assistance
in relation to goods to which this section applies by virtue of a declaration under subsection
269TJ(1), (2) or (4) of that Act, that amount is to be taken to be the amount of that subsidy,
bounty, reduction or remission of freight or other financia assistance in relation to those goods
for the purposes of this section.

(7A) Where the Minister has determined, under subsection 269TJ(9) of the Customs Act,
theamount, cost or value of prescribed assistancein relation to goodsto which this section applies
by virtue of a notice under subsection 269TJ(5) or (6) of that Act, that amount, cost or value
is to be taken to be the amount, cost or value of that prescribed assistance in relation to those
goods for the purposes of this section.

(80 The Minister may, by notice in writing, exempt goods from countervailing duty if he
or she is satisfied:

(& that like or directly competitive goods are not offered for sade in Austraia to al
purchasers on equa terms under like conditions having regard to the custom and usage
of trade;

(aa) that a Tariff Concession Order under Part XV A of the Customs Act 1901 in respect of
the goods is in force;

(b) that:

(i)  where the goods are goods to which section 11 of the Customs Tariff Act 1987
applies—theitem in Schedule 4 to that Act that applies to the goods is expressed
to apply to goods, or to aclass or kind or goods, as prescribed by by-law; and

(i) suitably equivaent goods the produce or manufacture of Austraia are not
reasonably available;

© tha:

(i) thetariff classification in Schedule 3 to that Act that applies to the goods
is such that no duty is payable in respect of the goods or the duty payable
in respect of the goods is at a rate equivalent to a rate payable under
Schedule 4 on the goods; and
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(i)  suitably equivaent goods the produce or manufacture of Australia are not
reasonably available; or

(d) thatthegoods, being articles of merchandise, arefor useassamplesfor thesaleof similar
goods.

(99 WheretheMinister exemptsgoodsfrom countervailing duty under subsection (8) because
he or she is satisfied as to a matter specified in paragraphs (8)(a), (b) and (c), the instrument
of exemption shall be published in the Gazette.

(20) In this section, a reference to a Tariff Concession Order includes a reference to a
Commercia Tariff Concession Order madeunder Part XV A of the Customs Act asinforce before
section 10 of the Customs legidlation (Tariff Concessions and Anti-Dumping) Amendment Act
1992 commences.
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PART I - PRELIMINARY

Short title
1 This Act may be cited as the Anti-Dumping Authority Act 1988.
Commencement
2. This Act commences on a day to be fixed by Proclamation.
I nterpretation
3.(1) Inthis Act, unless the contrary intention appears:
" Anti-Dumping Act" means the Customs Tariff (Anti-Dumping) Act 1975;
" Anti-dumping matter” means a matter relating to:
@ the imposition of duties under the Anti-Dumping Act; or
(b) the operation of the Anti-Dumping Act or of Part XVB of the Customs Act 1901.

"application" has the same meaning as it has for the purposes of Part XV B of the Customs Act
1901;

"approved form" means a form approved under section 3AA,;
" Authority" means the Anti-Dumping Authority established by section 4;
" Comptroller” means the Comptroller-General of Customs;

" countervailable subsidy" has the same meaning as it has for the purposes of Part XVB of the
Customs Act 1901;

" countervailingduty notice" means a notice published by the Minister under subsection 269TJ
(1) or (2) or 269TK (1) or (2) of the Customs Act 1901,

" country of export" hasthe same meaning asit hasfor the purposes of Part XVB of the Customs
Act 1901;

"country of origin" has the same meaning as it has for the purposes of Part XV B of the Customs
Act 1901;

" dumping duty notice" means a notice published by the Minister under subsection 269TG (1)
or (2) or 269TH (1) or (2) of the Customs Act 1901,

"inquiry" means an inquiry conducted by the Authority under this Act;
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"inquiry period', in relation to an application for a dumping duty notice or a countervailing
duty noticein respect of goods, means aperiod starting on aday specified by the Authority under
paragraph 23(2)(d) in relation to the examination of importations of goods and ending on the
day the Authority commences to prepare its report for the Minister;

'interested party' has the same meaning asit has for the purposes of Part XV B of the Customs
Act 1901;

"likegoods', in relation to goods under consideration, has the same meaning as it has for the
purposes of Part XVB of the Customs Act 1901;

"member" means the member of the Authority;

"negativepreiminary finding", in relation to goods the subject of an application under section
269TB of the Customs Act 1901, means a preliminary finding under section 269TD of that Act
to the effect that there are not sufficient grounds for the publication of a dumping duty notice
or countervailing duty notice in respect of the goods the subject of the application or that there
will not be sufficient grounds for such publication subsequent to the importation into Australia
of such goods;

"negative prima facie decision" means:

(& adecision of the Comptroller under subsection 269TC (1) of the Customs Act 1901
rejecting an application made under subsection 269TB (1) of that Act; or

(b) adecision of the Comptroller under subsection 269TC (2) of that Act rgjecting an
application made under subsection 269TB (2) of that Act.

(2) A reference in this Act to goods the subject of an application under section 269TB of
the Customs Act 1901 is a reference to goods referred to in the application:

(& that have been imported into Australia;

(b) that are likely to be so imported; or

(o that may besoimported, being like goodsto goodsto which paragraph (a) or (b) applies.

(3) The fact that an inquiry period is specified to start at a particular time does not imply
that the Minister may not examine periods before that timefor the purpose of determining whether
material injury has been caused to Australian industry or to an industry of athird country.

Approved forms

3AA.(1) In this Act, a reference to an approved form is a reference to a form that is
approved, by instrument in writing, by the member.

(2) The instrument by which a form is approved under subsection (1) is a disallowable
instrument for the purpose of section 46A of the Acts Interpretation Act 1901.

Anti-dumping measures not to apply to goods of New Zealand origin
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3A.(D) This Act, so far as it relates to duty that may become payable under section 8
or 9 of the Anti-Dumping Act, does not apply to goods that are the produce or manufacture of
New Zealand.

(2) Division 1A of Part VIII of the Customs Act 1901 applies in determining the question
whether goods are the produce or manufacture of New Zealand for the purposes of this Act in

the same way that it applies in determining that question for the purposes of Part XVB of that
Act.

(3) Inthis section:

" goods" includes goods imported into Austraia before the commencement of this section.
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PART Il - ESTABLISHMENT, FUNCTIONS AND POWERS OF
ANTI-DUMPING AUTHORITY

Establishment
4.  An Anti-Dumping Authority is established.
Functions

5. The functions of the Authority are:

(& torecommend to the Minister under section 7 whether the Minister should publish a
dumping duty notice or a countervailing duty notice in respect of goods and, where
applicable, whether notices should be given under subsection 269TG (4) or 269TJ (3)
of the Customs Act 1901;

(b) torecommend totheMinister under section 7 whether the Minister should, under section
269TAJ of the Customs Act 1901 revoke or partly revoke a notice under Part XVB of

that Act or release or partly release aperson from an undertaking given under that Part;

(ba) to review under section 7A any decision by the Comptroller to terminate his or her
investigation of an exporter or of a country of export;

(c) toreview under section 8 negative prima facie decisions and negative preiminary findings;

(ca) torecommend totheMinister under section 8A whether an anti-dumping measure within
the meaning of that section should be continued; and

(d) to prepare and give to the Minister reports under section 9.
Powers

6. In addition to any other power conferred on it by this Act, the Authority has power to
do all things necessary or convenient to be done for or in connection with the performance of
its functions.

Authority may make recommendations on publication of dumping duty notices etc.
7.(1) Where, in relation to an application under section 269TB of the Customs Act 1901:

(& the Comptroller refers to the Authority under subsection 269TD(2) of the Customs Act
1901 the question whether the publication of a dumping duty notice or countervailing
duty notice sought in respect of the goods the subject of the application is justified; or

(b) the Authority revokes, under subsection 8(2), a negative preliminary finding relating
to such goods and substitutes a preliminary finding to the effect that there are sufficient
grounds for the publication of a dumping duty notice or countervailing duty notice in
respect of the goods the subject of the application or that there will be sufficient grounds
for such publication subsequent to the importation into Austraia of such goods;
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the Authority shall, after holding an inquiry into the matter and before the expiration of a period
of 120 days, or, if another period is prescribed by the regulations for the purpose, before the
expiration of that other period, after the reference, give to the Minister a report:

(©

(d)

C)

(f)
(2)

recommending whether any such notice should be published and the extent of any duties
that are or should be payableunder the Anti-Dumping Act in consequence of such notice;

in particular recommending whether the Minister ought to be satisfied as to the matters

in respect of which the Minister is required to be satisfied before such a notice can be

published;

recommending, where applicable:

(i)  whether the Minister ought to give to the government of the country of export
or to the exporter a notice under subsection 269TG(3D) or 269TJ(2A) of the
Customs Act 1901; or

(i)  whether the Minister ought to accept an undertaking the terms of which have been
considered by the Authority under section 7C; and

which shall include al reasons for any recommendations.

In areport under subsection (1) in relation to goods the subject of an application under

subsection 269TB(1) of the Customs Act 1901, the Authority's recommendations shall, to the
extent that it is practicable to do so, aso relate to any like goods not covered by the application
but imported into Australia during the period commencing on the day on which:

@

(b)

the Comptroller made, under subsection 269TD(2) of that Act, afinding that there were
sufficient grounds for the publication of a dumping duty notice or countervailing duty
notice in respect of the goods the subject of the application or that there would be
sufficient grounds for such publication subsequent to the importation into Australia of
such goods; or

where the Comptroller did not make such afinding in relation to the goods the subject
of the application - the Authority, under subsection 8(2) of this Act, substituted such
afinding in substitution for anegative preliminary finding of the Comptroller inrelation
to the goods the subject of the application;

and ending on the day on which the report is given to the Minister.

(3)

Where an application is made in accordance with subsection (4) for the Authority to

hold an inquiry into whether the Minister should revoke a notice under subsection 8(5), 9(5),
10(3B) or 11(4)of the Anti-Dumping Act or should under section 269TAJ of the Customs Act
1901, revoke or partly revoke a notice under Part XVB of that Act or release or partly release
aperson from an undertaking given under that Part, the Authority shall, after holding an inquiry
into thematter and before the expiration of aperiod of 120 days, or, if another period is prescribed
by theregulationsfor the purpose, before theexpiration of that other period, after the application,
give to the Minister a report recommending:

@

whether the notice should be revoked; or
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(b)  whether the person should be released from the undertaking;
as the case requires.

(4) An application for the holding of an inquiry under subsection (3) must, subject to
subsection (4A):

(& bein the form approved by the Authority; and
(b) be made by:
(i)  if theapplication concerns anotice under the Anti-Dumping Act or anotice under
Part XVB of the Customs Act 1901—a person concerned in the importation or

exportation of goods to which the notice relates; or

(if)  if the application concerns an undertaking given under Part XV B of the Customs
Act 1901—the person who gave the undertaking.

(4A) An application for the holding of an inquiry into whether the Minister:

(&  shouldrevokeanoticeunder subsection 8(5), 9(5), 10(3B) or 11(4) of the Anti-Dumping
Act; or

(b)  should, under section 269TAJ of the Customs Act 1901, revoke or partly revoke anotice
under Part XVB of that Act or release or partly release a person from an undertaking
given under that Part;

must not be made until after 12 months have elapsed from the date of publication of the notice
or the date of acceptance of the undertaking.

(6) Inreaching a decision as to the recommendations to make in its report, the Authority
shall have regard to al the submissions received by the Authority within the period specified
in the notice of inquiry under section 23 but, subject to subsection (7), may disregard any
submissions received after the end of that period.

(7) Inreaching adecision as to the recommendation to make in its report, the Authority:

(& must have regard to any submission:

(i) that relates to the statement of essential facts placed on the public record under
subsection 23A(8); and

(i) that isreceived by the Authority within 7 days after placing the statement on the
record; but

(b) may disregard any submission received more than 7 days after placing the statement
on the record.
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Review of termination decision under section 269TDA of the Customs Act 1901

7A.(1)

@

(b)

If:

the Comptroller hasdecided under section 269TDA of the Customs Act 1901 to terminate
an investigation so far as it relates to a particular exporter or country of export; and

the decision has been referred to the Authority for review;

the Authority must, within 60 days after the decision is referred to it:

(©
(d)

C)
2
@

(b)
3

confirm the decision; or
reject the decision and substitute a finding to the effect:

(i) that thereare sufficient groundsfor the publication of anoticeapplied for inrespect
of the goods the subject of the application; or

(i) that there will be sufficient grounds for such publication subsequent to the
importation into Austraia of such goods; or

reject the decision and remit the investigation to the Comptroller.
The Authority must:

give public notice of the decision made by the Authority on areview under this section;
and

give written notice of the decision to the Comptroller and the exporter concerned.

In conducting areview under this section, the Authority must not have regard to any

information that was unavailableto the Comptroller at thetimethe Comptroller made thedecision
to terminate the investigation.

Termination of inquiry by Authority

Authority must terminate inquiry if all dumping margins are negligible

7B.(1)

@
(b)

(©

If:
application has been made for a dumping duty notice; and

that application has become the subject of an inquiry under subsection 7(1) by the
Authority; and

so far as that inquiry relates to an exporter to Australia of goods the subject of the
application, the Authority is satisfied that:

there has been no dumping by the exporter of any of those goods; or
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there has been dumping by the exporter of some or all of those goods but the dumping
margin for the exporter, or each such dumping margin, worked out under
section 269TACB of the Customs Act 1901, when expressed asa percentage of the export
price or weighted average of export prices used to establish that dumping margin, is
less than 2%;

the Authority must recommend to the Minister that theinquiry beterminated so far asthe exporter
is concerned.

Authority must terminate if countervailable subsidisation is negligible

2
@
(b)

(©

If:
application is made for a countervailing duty notice; and

that application has become the subject of an inquiry under subsection 7(1) by the
Authority; and

so far as that inquiry relates to an exporter to Australia of goods the subject of the
application, the Authority is satisfied that:

(i)  no countervailable subsidy has been received in respect of any of those goods;
or

(i) acountervailable subsidy hasbeen received inrespect of someor al of thosegoods
butit never, at any timeafter thestart of theinquiry period, exceeded thenegligible
level of countervailable subsidy worked out under subsection 269TDA(16) of the
Customs Act 1901 as applied by subsection (7) of this section;

the Authority must recommend to the Minister that the inquiry be terminated so far as the
exporter is concerned.

Authority must terminate inquiry if negligible volumes of dumping are found

3)
@
(b)

(©

If:
application has been made for a dumping duty notice; and

that application has become the subject of an inquiry under subsection 7(1) by the
Authority; and

during the inquiry the Authority becomes satisfied that the total volume of the goods
the subject of the application:

(i) that have been, or may be, exported to Australia over a reasonable examination
period from a particular country of export; and
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(i) that have been, or may be, dumped;

is negligible;

the Authority must terminate the inquiry so far as it relates to that country.

Authority must terminate if negligible volumes of countervailable subsidisation are found

(4)

If:

(& application is made for a countervailing duty notice; and

(b) that application has become the subject of an inquiry under subsection 7(1) by the
Authority; and

(c)  during the inquiry the Authority becomes satisfied that the total volume of the goods
the subject of the application:
(i) that have been, or may be, exported to Australia from a particular country of

export during a reasonable examination period; and

(i)  inrespect of which a countervailable subsidy has been or may be received;

is negligible;

the Authority must terminate the inquiry so far as it relates to that country.

Authority must terminate if dumping causes negligible injury

)
@
(b)

(©

If:
application is made for a dumping duty notice; and

that application has become the subject of an inquiry under subsection 7(1) by the
Authority; and

during the inquiry the Authority becomes satisfied, in relation to goods the subject
of the application that have been, or may be, exported to Australia from a particular
country of export, that:

(i)  there has been, or may be, dumping of some or al of those goods; but

(i) theinjury, if any, to an Australian industry or an industry in a third country
that has been or may be caused by that dumping is negligible;

the Authority must terminate the inquiry so far as it relates to that country.

Authority must terminate investigation if subsidisation causes negligible injury

(6)

If:



G/ADP/N/T/AUY1
G/SCM/N/1T/AUS1

Page 117

(& application is made for a countervailing duty notice; and

(b) that application has become the subject of an inquiry under subsection 7(1) by the
Authority; and

(©) during the inquiry, the Authority becomes satisfied, in relation to goods the subject
of the application that have been, or may be, exported to Australia from a particular
country of export, that:

(i) acountervailable subsidy has been, or may be, received in respect of some or
all of those goods; but

(i) theinjury, if any, to an Australian industry or an industry in athird country
has been, or may be, caused by the subsidisation is negligible;

the Authority must terminate the inquiry so far as it relates to that country.
Application of provisions of the Customs Act 1901

(7)  Subsections 269TDA(4), (5), (6), (8), (9), (10), (11), (12), (15), (16) and (17) of the
Customs Act 1901 apply for the purposes of an inquiry under subsection 7(1) of this Act in

the same manner asthey apply for the purposes of an investigation under the Customs Act 1901
but as if:

€) references to the Comptroller were references to the Authority; and
(b) the references in subsection (17) to the investigation period were references to the
inquiry period.

Authority may consider recommending totheMinister whether undertaking should beaccepted

7C.(1) If aperson has applied for adumping duty notice or acountervailing duty notice
in respect of goods, the government of the country of export of the goods the subject of the
application or an exporter of such goods may, at any time during an inquiry under subsection
7(1), indicate in writing to the Authority the terms in which the government or exporter would
be prepared to give an undertaking to the Minister.

(2) If the terms of a proposed undertaking are given to the Authority by a government
or an exporter, the Authority must, subject to subsection (3), consider thoseterms and, by notice
in writing given to the party offering the undertaking, indicate:

€) whether it would be prepared to recommend the acceptance of the undertaking by the
Minister; or

(b) if it is not prepared to do so, the reasons why it is not prepared to do so.
(3) TheAuthority is not obliged to consider the terms of any proposed undertaking, provided

by an exporter or a government, if to do so would prevent the timely completion of a report
by the Authority to the Minister under section 7.
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(4)

A government or an exporter may, having regard to the reasons given to it by the

Authority, indicate to the Authority that the government or exporter is prepared to give an
undertaking to the Minister in revised terms.

)
@

(b)

The Authority may, when it makes a report to the Minister under section 7:

inform the Minister of the terms or revised terms of an undertaking and recommend
whether or not it should be accepted; or

recommend to the Minister that he or she seek an undertaking from a government or
an exporter and set out the terms of the undertaking that it recommends the Minister
seek.

Review of prima facie decisions and preliminary findings

8.(1)

@

(b)

(©

Where:

an application is made under section 269TB of the Customs Act 1901 requesting the
Minister to publish a dumping duty notice or a countervailing duty notice in respect
of the goods the subject of the application;

the Comptroller has made anegative prima facie decision in relation to the application;
and

the applicant refers the decision to the Authority for review;

the Authority shall, after reviewing the decision and within 60 days after thedecision isreferred
to it, confirm the decision, or revoke the decision and substitute a decision accepting the
application, and shall, by notice in writing, inform the Comptroller accordingly.

2
@

(b)

(©

Where:

an application is made under section 269TB of the Customs Act 1901 requesting the
Minister to publish a dumping duty notice or a countervailing duty notice in respect
of the goods the subject of the application;

the Comptroller has made anegative preliminary finding in relation to the application;
and

the applicant refers the finding to the Authority for review;

the Authority shall, after reviewing the finding and within 60 days after thefinding is referred
to it, confirm the finding, or reect the finding and substitute a finding to the effect that there
are sufficient grounds for the publication of adumping duty notice or countervailing duty notice
in respect of the goods the subject of the application or that there will be sufficient grounds
for such publication subsequent to the importation into Austraia of such goods, and shall, by
notice in writing, inform the Comptroller accordingly.
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(3 In conducting a review, the Authority shall not have regard to any information that
was unavailable to the Comptroller at the time the Comptroller made the negative prima facie
decision or the negative preiminary finding, as the case may be.
Authority may make recommendations of continuation of dumping duty notices etc.

8A.(1) Not later than 8 months before an anti-dumping measure expires, the Authority
must publishinthe Gazette and in anewspaper circulating in each State, inthe Australian Capital
Territory and in the Northern Territory, a notice:

(& informing that the dumping duty notice, countervailing duty notice or undertaking is
due to expire on a specified day (the "specified expiry day"); and

(b) inviting interested parties to apply to the Authority in accordance with this section,
within 60 days, for the continuation of the anti-dumping measure.

(1A) If the Minister makes a declaration under paragraph 2692G(3)(b) of the Customs Act
1901, the original dumping duty notice or countervailing duty notice and that notice as modified
because of that declaration are both to be treated, for the purpose of this section as if they had
been issued at the time of the issue of the original notice.

(2) If noapplication isreceived by the Authority within the period specified in the notice
then, on the specified expiry day:

(& the dumping duty notice expires; or

(b) the countervailing duty notice expires; or

(c) the person who gave the undertaking is taken to be released from that undertaking;
as the case requires.

(3) An application must:

(& beinwriting; and

(b) bein an approved form; and

(c) contain such information as the form requires, and

(d) besigned in the manner indicated in the form.

4 If:

(& an application is received for the continuation of an anti-dumping measure; and

(b) the Authority is satisfied that the application complies with the requirements of this
section;
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the Authority must, within 120 days or such other period asis prescribed after the receipt of
the application, give the Minister a report recommending whether the measures should be
continued.

(5) For the purpose of giving the Minister areport in respect of a matter, the Authority
must hold an inquiry into the matter.

(7) If aninquiry is held under subsection (5), the Authority must have regard to all the
submissions it receives within the period specified in the notice of inquiry under section 23
but may disregard any submission received after the end of that period.

(7A) TheAuthority must not recommend the continuation of an anti-dumping measure unless
it is satisfied that the expiration of the notice would lead, or would be likely to lead, to a
continuation of, or recurrence of the materia injury that the anti-dumping measure is intended
to prevent.

(8) The Minister may, after having regard to the report in relation to the continuation of
an anti-dumping measure and before the specified expiry day, take steps to secure the continuation
of the measure.

(9) IftheMinister doesnot takestepsto securethe continuation of an anti-dumping measure
before the specified expiry day, the measure expires in accordance with section 269TM of the
Customs Act 1901.

(10) If the Minister decides to secure the continuation of an anti-dumping measure, the
continuation of that measure is so secured:

(& if themeasure isadumping duty notice or acountervailing duty notice-by the Minister
determining, in writing, that the notice continues in force after the specified expiry
day; and

(b) if the measure is an undertaking-by the person who gave that undertaking agreeing
to extend the undertaking beyond the specified expiry day or, if the person will not
so agree, by the Minister publishing a dumping duty notice or a countervailing duty
notice to take effect from the day after the specified expiry day in substitution for that
undertaking.

(11) If theMinister secures the continuation of an anti-dumping measure in accordance with

this section, the measure continues in force for a period of 5 years after the specified expiry
day unless:

(& inthe case of adumping duty notice or countervailing duty notice-it is revoked before
the end of that period; or

(b) inthe case of an undertaking-provision is made for its earlier expiration.
(12) In this section:
'anti-dumping measure€ means:

(& adumping duty notice or a countervailing duty notice; or
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(b) anundertaking given under subsection 269TG(4) or 269TJ(3) of the Customs Act 1901,

that is in force when this section commences or that comes into force after this section
commences.

Review of negative preliminary decision under section 269X
8B.(1) If:
(& anapplicationismadeunder section 269V of the Customs Act requesting an assessment
of duty on goodsentered for home consumption during aparticular importation period;

and

(b) theComptroller hasmadeanegative preliminary decisioninrelation to the application;
and

(o) the applicant refers the negative preliminary decision to the Authority for review;

the Authority must, after reviewing the decision and within 90 days after thedecisionisreferred
to it:

(d)  confirm the recommendation to which the decision related; or

(e) revoke the recommendation and substitute any other recommendation that the
Comptroller might have made;

and must, by notice in writing, inform the applicant and the Comptroller accordingly.

(2) In conducting a review, the Authority must only have regard to that information to
which the Comptroller had regard in making the negative preliminary decision in respect of
which the review is sought.

(3) The Authority must, as soon as practicable but not later than the 7 days after deciding
whether to confirm the recommendation of the Comptroller or to revoke the recommendation
and substitute another recommendation, recommend to the Minister that theMinister give effect
to the recommendation as so confirmed or as so substituted.

Reports on anti-dumping matters
9.(1) TheMinister may, by noticeinwriting delivered to the Authority, request the Authority
to consider, and prepare and give to the Minister areport on, an anti-dumping matter specified

in the notice, and the Authority shall comply with the request as soon as practicable.

(2) The Authority may, where it considers it appropriate to do so, consider, and prepare
and give to the Minister a report on, any anti-dumping matter.
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Matters to which Authority is to have regard

10. Without limiting the matters to which the Authority may have regard in performing
its functions and exercising its powers, the Authority shal, in performing its functions and
exercising its powers, have regard to:

(& the Commonwealth Government's policy in relation to anti-dumping matters; and
(b) Austraias abligation under the Genera Agreement on Tariffs and Trade;

not to use the imposition of duties under the Anti-Dumping Act to assist import competing
industries in Australia or to protect industries in Australia from the need to adjust to changing
economic conditions.

Authority to have regard to same considerations as Minister in certain circumstances

11.(1) Where the Authority, in making arecommendation under section 7, or inreviewing
under section 8 a negative prima facie decision or a negative preliminary finding, in respect
of the goods the subject of an application under section 269TB of the Customs Act 1901, is
required to determine any matter ordinarily required to be determined by the Minister, the
Authority shall determine the matter in like manner as if it was the Minister and, subject to
subsection (4), having regard to the same considerations as the considerations to which the
Minister would be required to have regard if the Minister were determining the matter.

(2)  Subsection (1) appliesin respect of goods that have not, at the time of the Authority's
determination of a matter in respect of those goods, being imported into Austradia as if the
Authority's determination of the matter were being made after an importation of those goods
into Australia, being animportation occurring at the time of the anticipated i mportation of those
goods into Australia.

(3) Nothing in subsection (1) shall be taken to imply that the determination of a matter
by the Authority affects the power of the Minister to make a final determination in respect of
that matter for the purposes of the Anti-Dumping Act or of Part XVB of the Customs Act 1901.

(4) If, inaninquiry under section 7, the Authority needs to determine:

€) whether the price paid for goods has been paid in the ordinary course of trade; or

(b) whether goods exported to Australia have been dumped and the dumping margin in
respect of those goods,

the references in section 269TAAD and 269TACB of the Customs Act 1901 to theinvestigation
period are taken to bereferences to the inquiry period specified by the Authority for the purpose
of that inquiry.

Minister may give directions to Authority
12.(1) The Minister may give to the Authority such written directions in connection

with carrying out or giving effect to the Authority's powers and duties under this Act as the
Minister thinks fit, and the Authority shall comply with any directions so given.
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(2) A direction under subsection (1) shall not deal with carrying out or giving effect to
the powers of the Authority in relation to a particular consignment of goods or to like goods
togoodsinaparticular consignment but shall deal instead with thegeneral principlesfor carrying
out or giving effect to the Authority's powers.

(3) Where the Minister gives a direction to the Authority, the Minister shall:

(8 cause a written notice setting out particulars of the direction to be published in the
Gazette as soon as practicable after giving the direction; and

(b) cause acopy of that notice to be laid before each House of the Parliament within 15
sitting days of that House after the publication of the notice in the Gazette.

(4) A notice setting out particulars of adirection is adisallowable instrument for the purposes
of section 46A of the Acts Interpretation Act 1901.

PART I1l1 - CONSTITUTION OF AUTHORITY
Member of Authority

13.(1) The Authority shall consist of one member appointed by the Governor-Genera
with effect from such day as is specified in the instrument of appointment.

(2) The member shall be appointed on a full-time basis or on a part-time basis.

(3) The member holds office for such period, not exceeding 5 years, asis specified in
the instrument of appointment, but is digible for re-appointment.

(4) A person who has attained the age of 65 years shall not be appointed as the member
and a person shall not be appointed as the member for a period that extends beyond the day
on which the person will attain the age of 65 years.

(5) The member holds office on such terms and conditions (if any) in respect of matters
not provided for by this Act as are determined, in writing, by the Minister.

(6) The member may resign from office by writing signed by the member and delivered
tothe Governor-General, but theresignation isnot effectiveuntil it isaccepted by the Governor-
General.

Acting member

14. (1) The Minister may appoint a person to act as the member:

(& during a vacancy in the office of the member (whether or not an appointment has
previously been made to the office); or

(b)  during any period, or during al periods, when the member is absent from Austraia
or is, for any other reason, unableto perform the functions of the office of the member;

but a person appointed to act during avacancy shall not continueto act for more than 6 months.
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(2) Anything done by or in relation to a person purporting to act as the member is not
invalid on the ground that:

(& the occasion for the person's appointment had not arisen;
(b) thereis adefect or irregularity in connection with the person's appointment;
(c) the person's appointment had ceased to have effect; or
(d) the occasion for the person to act had not arisen or had ceased.
Associate members

15. (1) The Minister, after consultation with the member, may appoint persons to be
associate members.

(2) An associate member shall be appointed:
(& for such period, not exceeding 12 months; or
(b) in order to conduct such inquiry;

as is specified in the instrument of appointment, but, subject to this Act, is eligible for re-
appointment.

(3) An associate member may be appointed on a full-time or part-time basis.

(4) Subject to this Part, an associate member holds office on such terms and conditions
as the Minister determines in writing.

(5) Anassociate member shall be deemed to bethe member for the purposes of theexercise
by the associate member of any powers, or the performance by the associate member of any
functions or duties, of the member in relation to an inquiry, and, unless the contrary intention
appears, areference in this Act (other than this section) to the member shall, for those purposes,
be construed as including a reference to an associate member.

Outside employment
16. (1) The member shal not, except with the consent of the Minister:

(& if appointed on afull-time basis - engage in paid employment outside the duties of the
office of member; or

(b) if appointed on a part-time basis - engage in paid employment that, in the Minister's
opinion, conflicts with the proper performance of the member's functions.

(2) A reference inthis section to paid employment includes areference to the performance
by a person of a service for which it could reasonably be expected the person will receive
payment.
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Disclosure of interests
17. Themember shall givewritten noticeto theMinister of all direct and indirect pecuniary
interests that the member has or acquires in any business in Australia or elsewhere or in any
body corporate carrying on such a business.

L eave of absence

18.(2) Subject to section 87E of the Public Service Act 1922, afull-time member has
such recreation leave entitlements as are determined by the Remuneration Tribunal.

(2) The Minister may:

(& grant afull-time member leave of absence, other than recreation leave, on such terms
and conditions as to remuneration or otherwise as the Minister determines; and

(b) grant a part-time member leave to be absent from a meeting or meetings of the
Authority.

Retirement from office

19. The Governor-General may, with the consent of the member, retire the member from
office on the ground of invalidity.

Suspension and removal from office
20.(2) The member shall not be removed from office except as provided by this section.

(2) The Governor-General may suspend the member from office on the ground of
misbehaviour or physical or menta incapacity.

(3) WheretheGovernor-Genera suspendsthemember from office, theMinister shall cause
astatement of the ground of the suspensionto belaid before each House of the Parliament within
7 sitting days of the House after the suspension.

(4) Where such a statement has been laid before a House of the Parliament, that House
may, within 15 sitting days of that House after the day on which the statement has been laid
beforeit, by resolution, declare that the member should be restored to office and, if each House
SO passes a resolution, the Governor-General shall terminate the suspension.

(5) If, a the expiration of 15 sitting days of a House of the Parliament after the day on
which the statement has been laid before that House, that House has not passed such aresolution,
the Governor-Genera may remove the member from office.

(6) If the member:
(&  becomes bankrupt, applies to take the benefit of any law for the relief of bankrupt or

insolvent debtors, compounds with his or her creditors or makes an assignment of his
or her remuneration for the benefit of those creditors;
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(b) fails, without reasonable excuse, to comply with the member's obligations under
section 17;

(c)  beingappointed onafull-timebasis, engagesin any paid employment outsidethe duties
of the office of the member; or

(d) being appointed on a part-time basis, engages in any paid employment that, in the
Minister's opinion, conflicts with the proper performance of the member's functions;

the Governor-General shall remove the member from office.

(80 The member is not entitled to be paid any remuneration or allowances in respect of
aperiod during which the member is suspended from office unless the member is restored to
office.

Removal taken to be retirement on ground of invalidity

20A.(1) If the member:

(& isan eligible employee for the purposes of the Superannuation Act 1976; and

(b) isremoved from office under section 20 on the ground of physical or mental incapacity;
for the purposes of that Act, the member istaken to have been retired on theground of invalidity
within the meaning of Part IVA of that Act on the day on which the suspension from office
took effect.

(2) Inspiteof subsection (1), section 54C of the Superannuation Act 1976 appliesinrelation
to the member.

(3) If the member:

(& isamember of the superannuation scheme established by deed under the Superannuation
Act 1990; and

(b) isremoved from office under section 20 on the ground of physical or mental incapacity;

for the purposes of that Act, the member istaken to have been retired on theground of invalidity
within the meaning of that Act on the day on which suspension from office took effect.

(4) Inspiteof subsection (3), section 13 of the Superannuation Act 1990 appliesin relation
to the member.

Retirement on ground of invalidity under the Superannuation Acts
20B.(1) In spite of anything contained in sections 19 and 20, a member who:
(& isan eligible employee for the purposes of the Superannuation Act 1976; and

(b)  has not reached his or her maximum retiring age within the meaning of that Act;
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is not capable of being retired from office on the ground of invalidity within the meaning of
Part IVA of that Act unless the Commonwesalth Superannuation Board of Trustee No. 2 has
given a certificate under section 54C of that Act.

(2) In gpite of anything contained in sections 19 and 20, a member who:

(& isamember of the superannuation scheme established by deed under the Superannuation
Act 1990; and

(b) isunder 60 years of age;
is not capable of being retired from office on the ground of invalidity within the meaning of
that Act unless the Commonwealth Superannuation Board of Trustees No. 1 has given a certificate
under section 13 of that Act.
Remuneration and allowances
21.(1) Themember shdl be paid such remuneration asis determined by the Remuneration
Tribuna but, if no determination of that remuneration by the Remuneration Tribunal is in
operation, the person shall be paid such remuneration as is prescribed.
(2) The member shall be paid such allowances as are prescribed.
(3) This section has effect subject to the Remuneration Tribunals Act 1973.
PART IV - INQUIRIES
General conduct of inquiries
22.(1) Subject to this Act, in an inquiry:
(& the procedure to be followed is within the Authority's discretion; and
(b) the Authority:
(i) isnot bound to act in aforma manner;
(i) isnot bound by the rules of evidence; and
(iii) may inform itself on any matter in such manner as it thinks fit.
(2) TheAuthority may, for the purposes of aninquiry, takeevidence on oath or affirmation.
Public notice of inquiries
23.(1) Before the Authority commences to hold an inquiry under section 7 or 8A of
this Act it must give public notice of that inquiry, by notice published in the Gazette and in

a newspaper circulating in each State and in the internal Territories.

(2)  Without limiting the matters to be dealt with in a public notice, the notice must:
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@ describe the goods to which the inquiry relates; and
(b) if theinquiry ismadeunder subsection 7(1)—setout theidentity of theknown exporters
and of the countries of export known to beinvolved in the matter to which theinquiry
relates; and

(© set out the subject of the inquiry; and

(d) if theinquiry ismadeunder subsection 7(1)—indicatingthe basi s on which the dumping
or countervailable subsidisation is alleged to have occurred; and

(e if the inquiry is made under subsection 7(1)—indicatethat the inquiry will be made
on the basis of the examination of importations into Austraia of like goods that are
entered for home consumption after aday specified for the purposes of this paragraph;

and
® summarise the factors alleged to constitute the basis for the inquiry; and
(9) invite interested parties to lodge with the Authority, within a specified period of not

less than 40 days after the date of the public notice of the inquiry, submissions
concerning the subject matter of the inquiry; and

(h) indicatethe address at which, or the manner in which, such submissions can be lodged.
Authority to maintain public record for certain purposes

23A.(1) The Authority must, inrelation to aninquiry conducted under section 7 or section
8A:

(& maintain a public record of the inquiry containing, subject to subsection (3), a copy
of al submissions to the Authority from interested parties and all relevant
correspondence between the Authority and other persons; and

(b) a the request of an interested party make that record available to that party for
inspection.

(2) Sofar asconcernsaninquiry under subsection 7(1), the public record must aso contain
the full public record of the preceding investigation by the Comptroller.

(3) To the extent that information provided to the Authority by a person is claimed to be
confidentia or to be information whose publication would adversely affect aperson's business
or commercial interests, the person giving that information must ensure that a summary of that
information:

(& that contains sufficient detail to allow areasonable understanding of the substance of
the information; but

(b) that does not breach that confidentiality or adversely affect those interests;

is given to the Authority for inclusion in the public record.
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(4) A person is not required to give the Authority a summary of information under
subsection (3) for inclusion in the public record if the person satisfies the Authority that there
isno way such asummary can be provided to alow areasonable understanding of the substance
of the information.

(5) If ord information is given to the Authority by a person, the Authority must not take
that information into account unless it is subsequently put in writing by the person or by the
Authority and thereby becomes available, subject to considerations of confidentiality and to
the need to protect business and commercial interests, as a part of the public record.

6) If:
€) in relation to an inquiry referred to in subsection (1), a person claims that material

is confidential or would adversely affect aperson's business or commercial interests;
and
(b) the Authority indicates to the party that it disagrees with the claim;
but, despite the opinion of the Authority, the person making the claim will not:
(c) agree to theinclusion of the information in the public record; or

(d) prepare a summary of the information for inclusion in that record;

the Authority may disregard the information unless it is demonstrated that the information is
correct.

7 If:
€) in relation to an inquiry referred to in subsection (1), a person claims that material
is confidential or would adversely affect a person's business or commercial interests;
and
(b) the Authority indicates to the party that it agrees with the claim;
but the person making the claim will not prepare a summary of the information for inclusion
in the public record, the Authority may disregard the information unlessit is demonstrated that

the information is correct.

(8) Before reporting to the Minister the Authority must ensure that there is placed on the
public record a statement of the essentia facts on which it proposes to base its report.

False or misleading evidence or information
24.(1) A person shal not:

(& giveto the Authority information, whether oraly or in writing, or documents, that
the person knows to be false or misleading in a materia particular; or

(b) aaninquiry, giveevidence, or produce adocument, that the person knowsto be false
or misleading in a materia particular.
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Penalty:

(@ inthe case of anatural person—$2,000; or

(b) in the case of a body corporate—$10,000.

(2)  Subsection (1) does not apply to a document if, at the time when the person gives it
to the Authority, produces it at an inquiry or sends it to the Authority, the person informs the
Authority that it is false or misleading in a materia particular and specifies in what respect
it is, to the person's knowledge, false or misleading in a materia particular.

Protection of member

25.  The member has, in the performance of his or her duties as the member, the same
protection and immunity as a justice of the High Court.

Powers of Authority relating to documents produced

26.(1) The member, or aperson assisting the member in the performance of hisor her
functions, may inspect any books or documents given to the Authority for the purposes of the
performance of itsfunctions or produced at an inquiry and may make copies of, or take extracts
from, those books or documents.

(2) A book or document so given or produced may be retained by the Authority for such
reasonable period as is necessary for the purposes of the Authority, but during that period the
Authority shall permit a person otherwise entitled to possession of the book or document to
inspect, make copies of and take extracts from the book or document at such places and times
as the Authority thinks appropriate.

Person prejudiced in employment because assisting Authority

27.(2) An employer shal not:

(& dismiss an employee, or prejudice an employee in his or her employment, because
the employee has assisted the Authority in connection with an inquiry; or

(b)  dismiss or threaten to dismiss an employee, or prejudice or threaten to prejudice an
employee in his or her employment, because the employee proposes to assist the
Authority in connection with an inquiry.

Penalty:
(@ inthe case of anatural person—$1,000; or

(b) in the case of abody corporate—$5,000.

(2) For the purposes of this section, a person shall be taken to assist the Authority in
connection with an inquiry if, and only if, the person:

(& givesinformation, whether orally or in writing, or gives documents, to the Authority
in connection with the inquiry; or
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(b) gives evidence, or produces documents, at the inquiry.
PART V - MISCELLANEOUS
Availability of reports etc. of Authority
28.(1) Assoon aspracticable after giving to the Minister acopy of areport under section

7 or 9, or giving to the Comptroller a notice under section 8, the Authority shall:

(&  subject to subsection (2), make copies of the report, or notice, freely available to the
public; or

(b) causeto be published in the Gazette a statement informing the public of the existence
of the report or notice and of the manner in which copies of the report or notice may
be obtained.

(2) The Authority shall ensure that al matters that would, in the Authority's opinion,
adversely affect the business or commercial interests of any person have been removed from
the copies of reports and notices made available to the public.

Annual report

29.(2) The Authority shall, not later than 31 December in each year, prepare and give
to the Minister areport on the Authority's activities during the period of 12 months that ended
on the preceding 30 June.

(2) The Minister shall cause a copy of the report to be laid before each House of the
Parliament within 15 sitting days of that House after the day on which the Minister received
the report.

Provision of resources to Authority

30.(2) The member shall arrange with the Minister for sufficient resources (including
personnel) to be made available to the Authority to enablethe Authority to perform itsfunctions
effectively.

(2) Whileaperson is performing services for the Authority under such an arrangement,
the person shall perform those services in accordance with the directions of the Authority.

Engagement of consultants

31.(2) The member may, on behaf of the Commonwealth, engage as consultants to
the Authority persons having suitable qualifications and experience.

(2) Theterms and conditions of engagement of the persons engaged under subsection (1)
are such as are determined by the member.

Authority may supply information

32.  Subject to section 33, the Authority may supply to a person information received by
it under this Act.
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Confidentiality

33.(2) The member, aperson whose services are being made available to the Authority
under section 30 or a person engaged as a consultant under section 31 shall not, except for the
purposes of this Act, supply information to a person if the supplying of the information would
constitute a breach of confidence.

(2)  Subsection (1) does not apply to the supply of information to:

(& the Minister;

(b)  the Secretary to the Department;

() an officer of the Department designated by the Secretary to the Department;

(d) the Comptroller; or

() an officer of the Australian Customs Service designated by the Comptroller.
Conduct by directors, servants or agents

34.(2) Where it is necessary, for the purposes of this Act, to establish the state of mind
of abody corporate in respect of conduct engaged in, or deemed by subsection (2) to have been
engaged in, by the body corporate, it is sufficient to show that a director, servant or agent of
the body corporate, being a director, servant or agent by whom the conduct was engaged in
within the scope of his or her actua or apparent authority, had that state of mind.

(2) Any conduct engaged in on behaf of a body corporate:

(& by adirector, servant or agent of the body corporate within the scope of his or her
actual or apparent authority; or

(b) by any other person at the direction or with the consent or agreement (whether express
or implied) of a director, servant or agent of the body corporate, where the giving
of the direction, consent or agreement is within the scope of the actua or apparent
authority of the director, servant or agent;

shall bedeemed, for the purposes of thisAct, to have been engaged in also by thebody corporate.

(3) Where it is necessary, for the purposes of this Act, to establish the state of mind of
aperson in relation to conduct deemed by subsection (4) to have been engaged in by the person,
it is sufficient to show that a servant or agent of the person, being a servant or agent by whom
the conduct was engaged in within the scope of his or her actual or apparent authority, had
that state of mind.

(4) Conduct engaged in on behalf of a person other than a body corporate:

(& by aservant or agent of the person within the scope of his or her actua or apparent
authority; or



G/ADP/N/T/AUY1
G/SCM/N/1T/AUS1

Page 133

(b) by any other person at the direction or with the consent or agreement (whether express
or implied) of a servant or agent of the first-mentioned person, where the giving of
the direction, consent or agreement is within the scope of the actud or apparent authority
of the servant or agent;

shall bedeemed, for the purposes of thisAct, to have been engaged in a so by thefirst-mentioned
person.

(5) A reference in this section to the state of mind of a person includes a reference to the
knowledge, intention, opinion, belief or purpose of the person and the person's reasons for
the person's intention, opinion, belief or purpose.

(6) A reference in this section to a director of a body corporate includes a reference to
a constituent member of a body corporate incorporated for a public purpose by alaw of the
Commonwedlth, of a State or of a Territory.

Cessation of Act

35.(2) This Act shall cease to be in force on 31 August 2001.

(2) When this Act so ceases to bein force, it shall be taken, for the purposes of section
8 of the Acts Interpretation Act 1901, to have been repealed by an Act other than this Act.

Regulations

36. The Governor-Genera may make regulations, not inconsistent with this Act, prescribing
al matters:

(& required or permitted by this Act to be prescribed; or

(b) necessary or convenient to be prescribed for carrying out or giving effect to this Act.
Transitional

38. Despite the amendments of the Principal Act made by this Act, the provisions of the
Principa Act asin force immediately before the day fixed for the purposes of subsection 2(2)
of thisAct, continueto apply inrelation to dumping duty notices or countervailing duty notices,
subject to section 3:

(& that are published by the Minister before that day; or

(b) that are published by the Minister on or after that day in consegquence of an application
for such a notice made before that day;

as if those amendments had not been made.





