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Introduction

1 At the Ninth Session of the Committee on Regional Trade Agreements (CRTA), the Secretariat
was requested to prepare an "annotated checklist” based on the " Checklist of Systemic IssuesIdentified
in the Context of the Examination of Regional Trade Agreements’ (WT/REG/W/12).

2. The document has been prepared with a view to providing a brief description of the context
in which the issues have been raised. In thisrespect, the document annotates each issue by including
three basic classes of information, where applicable: a summary of the treatment of the issue under
GATT 1947; areport of how the issue was dealt with during the Uruguay Round; and an account of
points made in connection to the issue during CRTA discussions.

3. It should be noted that the material is not extensive with respect to some Checklist issues.
Asaresult, somedescriptionsinthisNotearelimited to thereferences madeto date when no substantive
debate has taken place.

4, Theissuesareorderedinparalle withthecorresponding paragraphsof Article XX1V, whenever
possible. Since they are often interlinked, references to other issues have been noted.

A. Principles set out in Article XX1V:4 and their reationship with other provisonsin Articde XXIV
(WT/REG/W/12, para.3)

5. The second sentence of Article XXIV:4 states that the purpose of a regiona trade
agreement (RTA) "should be to facilitate trade” among the parties and "not to raise barriers to the
trade" of third parties.

6. Inthe GATT 1947 context, theinterpretative problem focused on whether RT Ashad to comply
with the principles contained in Article XXI1V:4 in addition to the requirements set out in Article XX1V:5-
9, or whether theselatter paragraphs (in particul ar paragraph 5) spelled out thecriteriafor determining
if an RTA met the Article XX1V:4 condition.*

A spin-off to this interpretation was the idea that, where a customs union or free-trade area fulfilled the
requirements of Article XXI1V:5, it was ipso facto consistent with Article XXIV:4.
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7. Members addressed this question in Paragraph 1 of the WTO Understanding on the Interpretation
of Article XXI1V of GATT 1994 (Understanding), which reads: "Customs unions, free-trade areas,
and interim agreements leading to the formation of a customs union or free-trade area, to be consistent
with Article XXIV, must satisfy, inter alia, the provisions of paragraphs5, 6, 7 and 8 of that Article."

8. In CRTA discussions, the emphasis has been on whether "a stable, transparent and predictable
framework of trading rules’ in an RTA is "the general presumption as to how [it] ought to operate"
in the sense of Article XXIV:4. It has been pointed out that some RTA "rules could have the effect
of restricting the ability of third parties to benefit from the general liberalizing objective" of the RTA
andthat, asaresult, "thetradecreation possibility for third parties becamesubject to aspecia restriction
which had the effect of raising a barrier to the trade of other contracting parties'.? This argument
has been illustrated, in the case of free-trade agreements (FTAS), by the possibility of sectora rules
of origin,® gpplied tariff increases and " changes in customs val uation procedures'* restricting opportunities
for third parties.

[See also issues No. C, D and E.]

B. Evaluation of the genera incidence of duties and other restrictive regulations of commerce
before and after the formation of a customs union (WT/REG/W/12, para 15)

9. Interpretative problems relating to the evaluation provided for in Article XX1V:5(a) have included
the following:

. Whether to approach the matter asa globd exercise, by automatically applying aformula
and judging a common externa tariff in its entirety, or to examine individua
commodities/sectors on a country-by-country basis.

. Whether agiven cal culation should be based on the bound rates or the actually applied
rates, and whether a comparison of duties collected could be used.

. Whether arithmeticor trade-weighted averagesof thedutiesof theconstituent territories
should form the basis for the calculation.

. Whether there should be some kind of tariff-equivalent measurement of quantitative
import restrictions and variable levies.

10. GATT 1947 bodies examining customs unions could not agree on a methodology for the
assessment.

11. The WTO Understanding (paragraph 2) clarified some concepts and defined a methodol ogy
for computing "weighted average tariff rates’ on which the "overal assessment” of the tariff aspects
of the evaluation of the general incidence would be based. With respect to the other-regulations-of-
commer cefacet of the exercise, the Understanding providesthat, when " quantification and aggregation

AWT/REG4/M/2, para.8.

3A number of GATT working parties discussed the operation of FTAS rules of origin in the light of, inter alia,
Article XXI1V:4 provisions. (See Analytical Index, WTO, Geneva, 1995, pp. 802-803.)

‘WT/REG4/M/2, paras. 12, 42-46.
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are difficult, the examination of individual measures, regulations, products covered and trade flows
affected may be required”.

12. It has been stated in the CRTA that problems of interpretation persist, sincein the "before-versus-
after” tariff test, the assessment is based on averages and therefore ignores "the fact that exports of
third parties might be concentrated in afew sectors'; aso, the assessment of "the impact of measures
other than tariffs, such asanti-dumping, preferentia rulesof origin, technica standards, subsidiesand
countervailing measures’ remains difficult while "the scope and importance of those measures had
increased in the post-Uruguay Round period".®

13. Currently under consideration in the CRTA isaNote by the Chairman describing the technical
basis on which the Secretariat will proceed with the calculation of weighted averages of duties and
charges before and after the formation of acustoms union, without prejudice to the substance and lega
implications of the provisions involved.

[See also issue No. A]
C. Differencesin the WTO requlatory framework, with respect to tariffs, for customs unions and

free-tradeareas (FTAS) ascontained in Art. XXI1V:5 and the Understanding (WT/REG/W/12,
para 2(a))

14. The two parallel provisions contained in sub-paragraphs (a) and (b) of Article XXIV:5 refer
to the requirement for customs unions and FTAS, respectively, not to increase the restrictiveness of
trade barriers with the formation of such RTAs. A comparison of duties and other regulations of
commerce"imposed" by acustomsunion and those " applicable" by itsmembers prior to theinstitution
of the union isrequired in Article XXIV:5(a); the corresponding language used in Article XXIV:5(b)
with respect to FTAs is "maintained" and "existing".

15. GATT 1947 bodies assessing the consistency of RTAS consistently stumbled on the interpretation
of these terms with respect to tariffs, most often when examining customs unions and less frequently
in the course of FTA examinations. The question was whether "imposed/applicable’ and
"maintained/existing" referred to bound rates of duty or to applied rates.

16. The WTO Understanding partly solved the ambiguity by elaborating on Article XXIV:5(a)
provisions. Inparagraph 2it specifiesthat, in the assessment of customsunions, "thedutiesand charges
to be taken into consideration shall be the applied rates of duty".

17. Referencetotheissueinthe CRTA has pointed tothefact that no clarification has been proposed
with respect to the terms "maintained/existing” of Article XX1V:5(b).

[See also issues No. A and D.]

D. Tradediversion occurringin caseswhereamember of an FTA maintainshigh, and/or increases,
the levels of MEN protection, even within the bound tariff rates (WT/REG/W/12, para.8)

18. This issue has arisen twice in CRTA examinations of FTAs: as "a specific difficulty created
when amember of afree-tradeareamaintained - and especially whenit increased - high levels of MFN

*WT/REG/M/4, para.60.
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protection, even within the bound tariff rates'® and as "aclear case where trade barriers against third
countries were raised through increased duties"’.

[See also issues No. A and C.]
E. Differencesinthe WTO regulatory framework for customs unions and free-trade areas (FTAS)

as contained in Art. XX1V:5 and the Understanding, with respect to other measures, such as
rules of origin (WT/REG/W/12, para.2(b))

19. The only measures specifically identified in this regard have been rules of origin. The use
of rules of origin was discussed by severa working parties examining FTAs notified under the GATT
1947, though consensus was never reached on whether rules of origin were to be considered as one
of the "other regulations of commerce" in terms of Article XXI1V:5(b).

20. The WTO Agreement on Rules of Origin aims at the harmonization of rules of origin, other
than those relating to the granting of tariff preferences. A "common declaration” annexed to that
Agreement is the only WTO reference with respect to the operation of rules of origin on goods which
qualify for preferential treatment, such as might be found in an FTA; it provides for enhanced
transparency of such origin rules.

21. In discussions of the CRTA, the point has been made that an FTA " could be just as significant
in itstrade impact as a customs union, but face significantly less stringent rules’. Rulesof origin have
been cited as a characteristic feature on which no disciplines exist in FTAs. It has been argued that
"rulesof origin ... wererelevant to the' other regulations of commerce' -test, foundin Article XXIV:5.
The core of the concern [has been] that in some sectors ... the effect seemed to be to manage trade
and to prevent the full trade-creating benefits of the liberaization process from developing"”.®

[See also issue No. A]
F. Whether, in the context of Art. XXIV:5(b), the duties and other regulations of commerce of

anew RTA can be compared with those of a pre-existing FTA with overlapping membership
(WT/REG/W/12, para.6)

22. Different views have been expressed in the CRTA on whether apre-existing FTA can be used
for comparative purposes under Article XX1V:5(b). One view has been that apre-existing FTA was
aseparate agreement and therefore should not be the basis for comparison; further, Article XXIV:5(b)
"mentioned internal regimes, not arrangements'.® Another view has been that prior arrangements
involving the same congtituent territories naturaly factor into the andysis of whether an FTA has resulted
in higher or morerestrictiveduties and other regulations of commerce, as"the words' same constituent
territories were not qualified by an assumption that there had been no other previous preferential

SWT/REG4/M/2, paras. 3, 10, 46.
"WT/REG18/M/1, para. 18.
SWT/REG4/M/2, para. 3.

SWT/REG4/M/2, para.29.
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arrangement, and 'prior' did not assume a sort of perfect, most-favoured-nation world".*® Within this
same context, it has been argued that "given the interlocking networks of various RTAs involving
Members, the Committee might have to confront the matter of overlapping tariff schedules and restrictive
regulations’. ™

G.

The scope of compensation to third parties for any injury caused by the creation of RTAS,
as the effect of RTAs on third partiesis based on an assessment of the changesin average tariff
rates (WT/REG/W/12, para.12)

23. This matter has been raised in CRTA discussions as needing consideration.*?
[See issue No. C.]

H. Interrelationship between the provisions contained in paragraph 7(a) of Article XXIV and
paragraph 7 of the Understanding with respect to notification, supply of information,
examination, and appropriate recommendations by WTO Members (WT/REG/W/12, para.4)

24, Noting the GATT 1947 Article XXIV:7(a) requirement for a Contracting Party deciding to

enter intoan RTA (or aninterim agreement leading to one) to " promptly notify the Contracting Parties",
the Council issued the following decision on 25 October 1972:

25,

Without prejudice to the legal obligationsto notify in pursuance of Article XXIV, the
Council decidesto invite Contracting Parties that sign an agreement falling within the
terms of Article XXIV, paragraphs 5 to 8, to inscribe the item on the agenda for the
first meeting of the Council following such signature, to the extent that the advance
notice of ten days prescribed for inclusion of items on the agenda can be observed.
Inclusion of the item should allow the Council to determine the procedures for
examination of the agreement. [emphasis added]**

Members have pursued the matter of the timing of notifications and examinations of RTAs

in CRTA discussions. It has been suggested that the notification requirement needs to be clarified
or strengthened, as practice has shown there to be delayed notifications, so that many examinations
could only be conducted “ex post”.** It has been pointed out that more timely notification would set
in motion the examination process early enough for RTA parties to respond to concerns and bring an
agreement into line with WTO provisions.*>1®

OWT/REGA/M/2, para. 38.
YWT/REG/M/4, para.65.
2WT/REG/M/4, para.60.
1319913

“YWT/REG3/M/1, para.44.

BId., para.45.

180f the RTAS notified under Article XXIV as of October 1997, one third were notified between the date

of signature and the date of entry into force, and half were notified after the date of entry into force.
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26. To deal with this situation, one idea has been to adopt a"two-tiered" notification procedure,
whereby RTA partieswould providepreliminary information on an agreement at itssignatureand fol low
up with more detailed information upon itsratification.*” Objectionsto thisideahavebeen that it would
not be practicable and that the CRTA lacks authority to make this aformal requirement.*® While the
Committee addressed many aspects of the examination process in the Guidelines on Procedures to
Improve and Facilitate the Examination Process', thetiming of notificationsand examinationsremains
an open question.

l. Notification of FTAs under the Enabling Clause (WT/REG/W/12, para.16)

27. At the CRTA meeting of 28 April 1997, several delegations expressed the view that the
Committee should ensureit is fully informed about al RTAs notified to the WTO and proposed that
the CRTA reguest the Committee on Trade and Development (CTD) to provide alist of dl RTAs notified
under the Enabling Clause. Some others questioned the authority of the CRTA to request such
information. At the CTD meeting of 20 May 1997, the Secretariat was asked to compile alist of RTAs
notified under the Enabling Clause.

J. Which statistics should be provided relating to trade among parties to an RTA
(WT/REG/W/12, para.19)

28. Under Article XXIV:7(a) of GATT 1947, parties deciding to enter into RTAs had the
responsibility to make available "such information regarding the proposed union or area as [would)]
enable[Members] to make such reportsand recommendationsto contracting parties asthey might deem

appropriate.”

29. In detailing how the evaluation of the genera incidence of duties and other regulations of
commerceisto be carried out, paragraph 2 of the WTO Understanding provides that "this assessment
shall be based on import statistics for a previous representative period to be supplied by the customs
union, on atariff-line basis and in values and quantities, broken down by WTO country of origin...."
During the negotiation of the GATS, it was recognized that statistics for services (on production,
distribution, and trade flows) were not as readily available as those for goods, and that the existing
ones were sometimes difficult to use for comparative purposes because Members used different accounting
methods. These factors added to the challenges of negotiations and were reflected in footnote 1 of
GATS Article V, which describes the substantial sectoral coverage condition as "understood in terms
of number of sectors, volume of trade affected and modes of supply. In order to meet this condition,
agreements should not provide for the a priori exclusion of any mode of supply."

30. In CRTA examinations, the issue of which statistics should be provided has arisen in several
contexts, including the following:

"Discussion on " Procedures to Facilitate and Improve the Examination Process," Fourth Session of the CRTA,
WT/REG/M/4, para.15.

¥d., para. 18.

BWT/REG/W/15, taken note of at the Tenth Session of the CRTA.
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. Datafrom the perspective of each RTA party has been requested, not just onthevolume
and value of exports and imports, but also on the share of each party'stota trade that
these figures represent.?

. Statistical information on the percentage of each party's total trade covered by
preferenceshasbeen asked for, with someRTA partiesresponding that thisinformation
is not called for in the examination process but rather is relevant to the Committee's
discussions on systemic issues;* further, it has been noted that statistics on trade
enjoying preferences are difficult to provide, as data on these flows often is not
collected, or is imprecise due to preferences sometimes not being sought.#

. Statisticson preferencesamong the"web" of RTAs has beenrequested so that Members
might have an indication of how the margins mesh.?

31. The Standard Format for Information on Regiona Trade Agreements on Goods* and the Standard
Format for Information on Economic Integration Agreements on Services™ contain guidelines for the
provision of trade data. Both documents bear the introductory caveat that "the information requested
in this Standard Format does not ... replace the requirement for parties ... to provide Members with
all relevant texts of laws and trade data. Further, it does not preclude Members from posing questions
in writing and seeking additional information from parties."

32. Requests for statistics have aso been made in the context of the CRTA mandate to consider
reporting on the operation of agreements, with the suggestion that biennial reporting be a relatively
simple exercise involving statistical updates.

Length of transition periods for interim agreements (WT/REG/W/12, para 10)
Meaning of the phrase "plan and schedule’ of an interim agreement, as stipulated in
Article XX1V:5(c) (WT/REG/W/12, para.13)

- X

33. Article XXI1V:5(c) requiresinterimagreementstoincludea" plan and schedul efor theformation
of such a customs union or such afree-trade area within a reasonable length of time." However, the
terms "reasonable length of time" and "plan and schedule” are not clearly defined. In the past,
especidly, thetexts of many agreements contai ned no referencesto compl etion dates, making it unclear
whether a given interim agreement had a definite end-point to the period of transition.

34. The WTO Understanding addressed the question of what constitutes a "reasonable length of
time", saying the period " should exceed 10 years only in exceptional cases,” and noting that "in cases
where Members parties to an interim agreement believe that 10 years would be insufficient they shall
provide a full explanation to the Council for Trade in Goods of the need for a longer period.”

PFor example, WT/REG/12,16,20/M/1, para.6.

2|d., paras. 11-15.

ZFor example, WT/REG13,14,15/M/1, para.24.

2|d., paras.14-17.

2WT/REG/6, taken note of a the CRTA meeting of 31 July 1996.

AWT/REG/WI/14, taken note of at the CRTA meeting of 2 May 1997.
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35. In CRTA discussions, thisissue has been mentioned in alist of issues of systemic importance,
but not further elaborated.

M. Meaning of "duties and other restrictive requlations of commerce” in Articles XXI1V:8(a)(i)
and XXIV:8(b) (WT/REG/W/12, para.14)

36. In CRTA discussions, thisissue has been mentioned in alist of issues of systemic importance,
but not further elaborated.

[See issue No. N.]

N. Application of safequard and anti-dumping measures _among_members of an RTA
(WT/REG/W/12, para.20)

37. The fact that Articles XIX (Emergency Measures) and VI (Anti-dumping Measures) are not
mentioned among the possible exceptions spelled out, within brackets, in Articles XXIV:8(a)(i)
and XXIV:8(b) isasource of contention. One aspect of theissueisdirectly linked to the Article XXI1V
consistency test of an RTA: Does that omission mean that, where an RTA retains the possibility of
safeguard or anti-dumping typeactionsamong parties, it might beviolating therequirement to eliminate
the "duties and other restrictive regulations of commerce" on "substantially all thetrade..." contained
in Articles XXIV:8(a)(i) and XXIV:8(b)?’

38. IntheGATT 1947, reportsfrom bodiesexamining RT As most often recounted the di sagreement
existing in relation to practices limiting the application of safeguard and anti-dumping measures to
third countries.

39. Withinthe CRTA, "thediscrepancy between the effects’ of intra-RT A safeguard/anti-dumping
provisions and the requirements of Article XXIV has been reiterated.?®

[See issues No. Q(c) and R.]

O. Meaning of "substantialy al thetrade” in Articles XX1V:8(a)(i) and XX1V:8(b), in terms of
sectors (in particular with respect to agriculture), volume or value (WT/REG/W/12, para.17)

40. No criteria have been agreed to for determining what the term " substantially" all the trade in
Articles XX1V:8(a)(i) and XXI1V:8(b) entails. Different readings of that term are basicaly linked to
two distinct conceptual views, one emphasizing its quantitative dimension, the other caling for a
qualitativeanalysis. Under the quantitative view, shaped in terms of trade coverage, questionsinclude
the following:

*References to working party discussions on this subject appear in the Analytical Index, WTO, Geneva,
1995, pp. 820-21.

Z’Another aspect of the issue touches upon the relationship between Articles XXIV and XIX provisions:
Doestheinvocation of Article XXIV permit adeparture from the non-discriminatory obligation of Article XI1X?

BNT/REG12,16,20/M/1, para.28.
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. AreRTA partiesrequired to liberalize afixed percentage of the volume of trade among
parties, or doesthetest involveamoreflexiblequantitative standard, callingfor acase-
by-case, "merits" type of approach?®

. Should the effects of an RTA over time (i.e. whether it points toward an increase or
reduction in barriers affecting trade among the constituents) also be considered?

. Should the dampening effect of pre-existing trade impediments on imports of the
constituent partiesbetakeninto account in figuring the percentage of tradeliberalized?°

The qualitative view of theterm " substantially" all the trade basically focuses on the possibility
of an RTA to cover alarge portion of the parties' trade but still fall shorts of adequate sectoral coverage.
In this respect, questions include the following:

. Shouldthe consistency-assessment takeinto account thetendency of anRTA tofacilitate
trade expansion in a sector even though provisions might not call for the elimination
of trade barriers?

. Should the removal of trade barriers have to take place among al the parties in order
for the liberaization to be factored into the assessment?

41. In addition to differences in opinion with respect to trade or sectora coverage, the meaning
of the distinction drawn between the phrases "substantially all the trade" and "trade in substantially
al the products® in Article XXIV:8(a)(i) has not been clarified.

42. Practically al GATT 1947 bodies examining RTAs were faced with the difficulty of filling
the gap between those Members holding a qualitative view of the term "substantially" al the trade,
and those favouring its quantitative dimension. In most cases, the stumbling block resided in the
exclusion of agricultural products (or the agricultural sector) from intra-RTA trade liberalization. No
consensus was ever reached on this point.

43. Though discussed during the Uruguay Round, this interpretative problem is only referred to
in the preamble to the WTO Understanding, where Members' "recogniz[e]" that integration among
partiesto RTASs contributes more to the expansion of world trade when the elimination of intra-trade
barriers covers al trade, and less "if any major sector of trade is excluded".

44, In CRTA debates and examinations of RTAs, thislong-standing question of unclear interpretation
has been repeatedly raised, within virtualy the same parameters as before.

P. Relationship between Article XXIV:8(a)(ii) requirements and Article XX1V:6 compensatory
negotiations and the procedures for negotiations under Article XXVIIl (WT/REG/W/12,
para. 5(a))

45, Article XXIV:6 of GATT 1947 providesthat contracting partiesforming acustoms union must
follow the procedureset forthin Article XXV 111 when proposing to increase any rate of duty in amanner

#This"merits' approach was put forth by the European Communities in the examination of the EEC Treaty.
L/778, adopted on 29 November 1957, 65100, para.34.

d.
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inconsistent with Article 1. Article XXVIII:1 in turn provides that, "by negotiation and agreement”
withthe" contracting partiesprimarily concerned”, and subject to consultationwith substantial suppliers,
a contracting party may modify or withdraw a concession. Article XXVII1:3 then stipulates that the
contracting party proposing to modify or withdraw the concession is free to do so if no agreement
can be reached in this regard.

46. The WTO Understanding elaborates on this requirement and states that "Members reaffirm
that the procedure set forthin Article XXVI11, aselaborated in the guidelines adopted on 10 November
1980 (BISD 275/26-28) and in the Understanding on the Interpretation of Article XXVIII of GATT
1994, must be commenced before tariff concessions are modified or withdrawn..."

47. Comments made during CRTA meetings have highlighted the interaction of this aspect of
Article XXI1V:6 with the Article XXIV:8(a)(ii) requirement that members of a customs union apply
"substantially the same duties and other regulations of commerce’. It has been argued that
Article XX VIl wasdrafted with aview toward providing compensation when acontracting party wished
to "bresk itstariff bindingsto protect adomestic industry from foreign competition” and was not designed
with reference to the enlargement of a customs union, where there are adjustments to numerous tariff-
lines for the common external tariff.** This argument has been met by the response that there is no
apparent conflict between the requirements of Article XX1V:8(a)(ii) and the proceduresto be followed
in Article XXVI11.%

48. Regarding the timing of compensatory negotiations for the enlargement of a customs union,
atention has been drawn to the call in the Understanding for Article XXVIII procedures to "be
commenced before tariff concessions are modified or withdrawn" [emphasis added].

Q. Article XX1V:8(a)(ii) requirements and their relationship with other WTO provisions
(WT/REG/W/12, para. 5)

49, Article XXI1V:8(a)(ii) requiresthat, inacustomsunion, " substantially the samedutiesand other
regulations of commerce" be "applied by each of the members of the union to the trade of territories
not included in the union”. In other words, it requires that a " substantially" common external trade
regime be in place.

50. Within the context of either the extended scope of WTO obligations after the Uruguay Round,
or the characteristics of enlarging existing customs unions, or both, a number of questions have been
raised in CRTA discussions:

@ What methodology should be used to aggregate and/or modify commitments limiting
agricultural _subsidization (domestic _support _and _export subsidies) when
establishing/enlarging a customs union? (WT/REG/W/12, para.5(c))

Uruguay Round agricultural reduction commitments on domestic support and export
subsidies are contained in each Member's WTO Schedule. In accordance with the
requirementinArticle XX1V:8(a)(ii), thecommitmentsof individua Membersforming
(or joining) a customs union may need to be changed or, at least, unified.

WT/REG3/M/1, para. 53.

#|d., para. 56.
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No multilaterally agreed-upon methodology exists as to how to translate individual
Members commitmentslimitingagricultural subsidizationinto commoncommitments.

Whenever parties seek to change agricultural commitments as a consequence of the
formation (or enlargement) of the customs union, there are difficulties relating to the
lack of procedures for modifying such commitments. Article XX1V:6 and paragraphs 4-
6 of the Understanding relate to tariff changes, for which Article XXVIII procedures
areused. The Agreement on Agriculture hasno procedureswith respect to this matter.

(b) Introduction of new guantitative restrictions in the context of Articles XXIV:5
and XX1V:8. (WT/REG/W/12, para.21)

The general question relates to whether compliance with the requirement in
Article XXI1V:8(a)(ii) justifiesthat oneor moremembers of acustomsunion beentitled
to introduce new measures to which other WTO provisions might pertain.

Within the CRTA, thisissue was raised in connection with Turkey's introduction of
textile quotas in the context of the formation of a customs union with the EC. On the
basisof theprovisionsof Article XXIV, itwasarguedthat customsunionswereallowed
tomaintai nrestrictivemeasures, amongwhichwerequantitativerestrictions, " provided
those measures were not more restrictive than those in force before the establishment
of the customs union.” In this regard, it was noted that Article XXI1V is one of the
"relevant GATT 1994 provisions" within the meaning of Article 2:4 of the Agreement
on Textiles and Clothing.*

(© How to deal with the application by new RTA members of anti-dumping/safequard
measures aready in place within the RTA? (WT/REG/W/12, para.5(b))

Theissueiswhether acustoms union' santi-dumping measures (against third countries)
can or should automatically be extended to new members of the union. The argument
linking such "automatic" extension to the fulfilment of the requirement contained in
Article XX1V:8(a)(ii) has been challenged in the CRTA on the basis that "fresh
investigations to establish injury to the domestic industry” should take place and that
the dumping margin to be applied should take into account export prices of the goods
sold into the new member markets.*

[Seeissues No. N and R.]

R. Relationship between Article XX1V of the GATT 1994 and other provisions of WTO Agreements
(WT/REG/W/12, para.22)

51. The only provisions specificaly identified in this regard have been those concerning the
relationship between Article XXIV and Article XI1X. The fundamenta interpretative question is:
whenever an RTA member takesasafeguard action, isit entitled/required to exempt from theapplication
of the resulting measures imports from its RTA partners, or does the invocation of Article XXIV not
permit adeparture from the non-discriminatory obligation of Article XI1X? A corollary questionrelates

BWT/REG22/M/1, para.21.

¥WT/REG3/M/1, para.70.
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to the difficulties in the determination of the conditions attached to Article XIX actions in an RTA
context, partially addressed in footnote 1 to the WTO Agreement on Safeguards.

52. Withinthe CRTA, it hasbeen claimed that " when necessity called for emergency action, usually
the cause of the problem came from the partners, rather than third parties, because the partners had
preferential tariff rates. 1t thus seemed odd that the FT A partnerscoul d be excluded from theemergency
action when there was some injury".®

[See also issues No. N and Q(c).]

S. Assessment of the consistency of an RTA with WTO rules when at |east one of its partiesis
not aWTO Member (WT/REG/W/12, para.18)

53. Under GATT 1947, it wasdisputed whether agreementsinvolving non-contracting partieswere
subject to the procedures of Article XXIV:7 or to those of Article XXIV:10. Reports on discussions
a the Havana Conference, however, noted that “a sixth paragraph was added to provide that the
Organization may, by a two-thirds vote, approve proposas which do not fully comply with the
requirementsof the Articleprovided that they |ead to the establishment of acustomsunion or afree-trade
areainthesenseof theArticle. It wastheunderstanding of the Sub-Committee that thisnew paragraph 6
will enablethe Organization to approve the establishment of customs unions and free-trade areaswhich
include non-Members’ .** The Analytical Index indicates that those who favoured the insertion of the
words “ as between the territories of Members’ in Article 44 intended that “ this Article, including the
new paragraph 6 ... would not prevent the formation of customs unions and free-trade areas of which
one or more parties were non-Members but would give the Organization an essentid degree of control” .’
Paragraph 10 became part of GATT 1947 when the origina text of Article XXIV was replaced by
the texts of the corresponding articles in the Havana Charter.®

54, This issue arose in the CRTA during the examination of the EFTA-Bulgaria FTA, when it
was noted that Bulgaria was in the process of acceding to the WTO.

T. Modalities to improve the mechanism of examining RTAs (WT/REG/W/12, para.7)

55. Asthefirst GATT 1947 working party to conduct an Article XXV examination of an RTA,
the Working Party on "The South Africa-Southern Rhodesia Customs Union" was charged with
investigating what procedure might be established for examinations. In its Report, the Working Party
stated that "“no general procedures can be established beyond those provided in the Article itself".*
In the discussion of this Report during the Third Session of the Contracting Parties, there were statements
that " each case should be considered on its own merits," asno two RTAs had the same characteristics,

®WT/REG12,16,20/M/1, para.28.

*®*Havana Reports, p.52, para.27.

¥1d., p.51, para.23.

%8See dso the excerpts from the Panel Report on “ EC - Tariff Treatment on Imports of Citrus Products from
Certain Countries in the Mediterranean Region,” L/5776, para.3.14, and the discussion above concerning the

scope of Article XXIV:5, at page 798.

®GATT/CP.3/24, adopted on 18 May 1949, 11/176, 181, para.20.
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and that "to establish precedents was clearly against the spirit of Article XXIV".* This case-by-case,
"merits’ approach was then championed in subsequent working parties.*

56. As soon as the working party process was transferred to the CRTA,* the Committee began
carrying out its mandate "to develop, as appropriate, procedures to facilitate and improve the examination
process’, taking difficultiesfoundinitsparalel examination experienceinto account. These problems
werelargely procedural, involving matters such as the submission of initia information and follow-up
guestions and replies. The problems were not specific to an individual examination but rather were
of amore genera nature. The Committee worked with successive drafts of Guidelines on Procedures
to Improve and Facilitate the Examination Process and was able to take note of these Guidelines
(document WT/REG/WY/15) at its Tenth Session.

u. Questionsrel ated to overlapping membership of RTAS - e.qg. lega implications, rulesof origin,
paralle disciplines, margins of preference, etc. (WT/REG/W/12, para.11)

57. With theproliferation of RTAsin recent years, overlapping membership of RTAs hasattracted
atention. Inthe CRTA, discussion on specific points has led to broader inquiries as to the potentia
of overlapping RTASs to advance or hinder the multilateral trading system.

58. Concerns have been raised in examinations with respect to negative trade effects of differing
rules of origin, with the point made that complex and varying methods of calculating regional content
imposes a significant burden on industry.* This problem is magnified by the overlap of RTAs.
However, it can be argued that the networking of RTAS acts as a positive force for the multilateral
system, as parties are moving toward the harmonization of rules of origin for the sake of greater
integration.

59. Regarding margins of preference, it has been noted (i) that preferences link the various
agreements in Europe and e sewhere together, (ii) that it is unclear how the different RTAS provide
for margins of preference to be granted to third parties, and (iii) that there seems to be a tendency
toward harmonization of the preferential treatment granted under various agreements, not the least
for practical purposes.*

“OGATT/CP.3/SR.13, p. 5, 7.

“IFor example, the Report of the Working Party on " Association of Greece withthe EEC," L/1829, adopted
on 15 November 1962, 115149, 157, para. 32, and the Report of the Working Party on "EEC - Agreement of
Association with Turkey," L/3750, adopted on 25 October 1972, 195102, 103, para.3.

“’General Council Decision of 6 February 1996, WT/L/127.

®For example, WT/REG4/M/1, para.79.

“WT/REG12,16,20/M/1, paras.16, 17.
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V. Overlapping dispute settlement systems that could lead to conflicting jurisprudence
(WT/REG/W/12, para.9)

60. In CRTA discussions, attention has been directed to the potential problem of RTAs developing
jurisprudencethat conflictswith that of theWTO. Thisissuearosewithrespectto NAFTA Article 103,
which stipulatesthat theNAFTA isto " prevail over other agreementsto the extent of any inconsistency,
except as otherwise provided"; a written question had asked what the scope of the clause is, as far
as the parties' obligations as WTO Members are concerned.”* During the examination, the parties
explained that NAFTA Article 103 "was designed to emphasize that if a Party went beforeaNAFTA
dispute settlement pandl, rather than aWTO Pand, it would not be able to rely on WTO Article XIlI1
to trump the otherwise applicable rules of the NAFTA."“®

“WT/REG4/1, question 14.

“WT/REG4/M/1, para.3l.





