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l. INTRODUCTION

1 In order to assist the Working Party on GATS Rules in its deliberations on an emergency
safeguard mechanism under Article X of the GATS, the Secretariat was asked to provide hypothetical
or, if available, empirical examples of situations pertaining to services trade in which emergency
safeguard action may be taken.

2. In responding to the Working Party' srequest, the Secretariat was confronted with a problem.
To establish whether asituation, hypothetical or real, qualifies as one in which safeguard action should
or may be taken, it is necessary to have certain criteria. However, it isin order to determine what
such criteriamay be that examples have been sought by the Working Party. To overcomethis problem
of circularity, and so as not to preempt theresult of further discussions, the Secretariat took apragmatic
approach which is not based on any particular a priori definition of safeguard situations. Rather,
the following exampl es seek to capture awide-range of situations, other than those covered by existing
GATS provisions dealing with exceptional circumstances,® which might be potential candidates for
emergency safeguard action.

3. There seemsto be a certain degree of agreement that safeguard measures should be taken only
if, as aresult of unforeseen developments and of the effect of the obligations incurred by a Member
under the GATS, imports of services take place in such increased quantities and under such conditions
as to cause or threaten serious injury to national/domestic suppliers of like or directly competitive
services. Furthermore, there seems to be agreement that measures should be temporary.

4, The Informa Note by the Chairman of 3 June 1997 identified four key gquestions concerning
a possible emergency safeguard mechanism. As requested by the Working Party, this note focuses
only on the second question, concerning the circumstances in which safeguard action could be taken.
Oneof theother questionsthat the Working Party needsto deal with concerns on whose behalf safeguard
action could be taken, i.e. domestic suppliers, regardless of nationality, or only nationa suppliers.?
Thisissue, andtherelated issue of how likeor directly competitive servicesand servicesupplierswould
be defined, is not discussed in this paper, and the term "domestic industry” is used to refer to the
intended beneficiaries of safeguard action. The paper also does not discuss the approach that could
be adopted (conceptual and empirical) to demonstrate injury/adverse effects, and to establish a causal

These include Articles 111 bis, XIl, XIV, XIV bis and Paragraph 2 of the Annex on Financial Services.

2A distinction can be made between "domestic" suppliers, which would include al suppliers located in a
Member's territory, and "national" suppliers who are either themselves nationals or owned by nationals of the
Member concerned.
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link with increases in imports attributable to GATS commitments. The final question pertaining to
remedies is only addressed to the extent that seemed directly relevant to the circumstances in which
safeguard action could be taken.

5. The next Section provides examples of circumstances in which domestic industry may suffer
injury. It illustrates the difficulty in establishing a causa link with increased imports when other
contributing factors are present, and al so rai ses the question of whether the nature of underlying factors
should be relevant in determining the permissibility and the form of safeguard action. Section |11 takes
acloser look at the notion of unforeseen developments and asks how far it is possible to makethe notion
legally meaningful. Section IV provides examples of the possible grounds for, and forms of, safeguard
action and discusses the possibility of incorporating certain economic criteriain these determinations.
Finally, Section V illustrates the distinction between government objectives which could be foreseen,
and therefore seem to be candidates for ex ante scheduling, and those which seem more appropriately
to be the basis for ex post safeguard action.

. CIRCUMSTANCES IN WHICH DOMESTIC INDUSTRY MAY SUFFER INJURY

6. At onelevel, it iseasy to construct examples. One could pick any industry, say the domestic
basic telecommunications sector, and consider a large increase in imports of foreign services (say,
call-back services) which causeinjury, reflectedin significantly reduced profits, output andempl oyment.
Similar examples could be constructed for other industries but this would probably not help greatly
to advance the current discussion. In order to create moreilluminating examples, it may be necessary
to look deeper at the reasons for the increase in imports.

7. For expositional purposes it may be useful to distinguish between:

- developments which are primarily domestic in origin; and
- developments which are primarily foreign in origin.

Devel opments which are primarily domestic in origin

8. Consider the following examples of situationsin each of which thereislikely to bean increase
inimportsandinjury todomesticindustry, but theunderlying factorsdiffer. Theexamplesarepresented
roughly in order of "increasing exogeneity", i.e. in order of diminishing responsibility of domestic
industry and domestic government for the difficulties:

) Management errorsin, say, business services lead to significant increases in the costs
of production and hence prices of services, as well as deterioration in their qudity;
or inthetelecommunications or banking sector, firmsfail toinvest in new technol ogies,
which hurts their competitiveness.

(i) Huge domestic wage increases outpace increases in labour productivity in a particular
sector and push up production costs, and firmsarenot allowed to hireforeign workers.?
Or strikes disrupt production in a particular sector.

3Certain shocks may affect domestic firms more than foreign firms because inputs are non-tradable, either
naturally or because of policy. Skis-slopes are an example of anaturally non-tradable input, while restrictions
on international labour mobility are an example of policy-induced non-tradability.
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(iii)  Government policiesdirectly affect the competitivenessof firms. e.g. banksareforced
tomakebad or subsidised loanstofailing industriesor depressed regions; radio stations
areinduced to broadcast severa hoursof socially desirablebut unpopular programmes,
which do not interest advertisers.

(iv) Government policies indirectly affect the competitiveness of firms. e.g. a sudden
tightening of monetary policy leads to an increase in interest rates and appreciation
of exchange rates.*

(V) Domestic preferences shift towards foreign services or to services in which foreign
service suppliers have a comparative advantage.®> There could, for instance, be an
evaporation of trust in national educational institutions or national hospita s following
certain isolated scandalous developments. Or there could be a sudden shift in
preferences for foreign entertainers or audiovisua services.

(vi) Adverse political or natura shocks affect firms: e.g. civil disorder or earthquakes
lead to the damage of domestic industry; or, less dramaticaly, bad weather hurtsthe
tourist industry.

9. Most negative domestic shocks are themselves responsible for injury to firms. But it could
be argued in some cases that it is the surge in imports, consequent upon the worsened competitiveness
of domestic firms, that is ultimately responsible for injury to the industry. For instance, increased
wages may be the source of the problem for the domestic industry, but it is the ability of national
consumers to substitute cheaper foreign services for more expensive domestic ones which ultimately
leads to injury.

10. Notably, the Agreement on Safeguards, statesin Article 4.2(b) that " When factors other than
increased imports are causing injury to the domestic industry at the same time, such injury shall not
be attributed to increased imports."® The examples in this Section highlight the problems that may
arisein establishing a causa link between injury to industry and increased imports even when the fact
of such increase is not in dispute.

“See footnote 3 above. Inthiscase, it isthe segmentation of capital markets which makes domestic firms
excessively vulnerable to domestic interest rate increases.

°It could also be that foreign preferences shift dramatically away from national suppliers.

%It may berelevant that the Agreement on Implementation of Article VI of GATT 1994, in Article 3.5 states
that "The authorities shall also examine any known factors other than the dumped imports which at the same
time are injuring the domestic industry, and the injury caused by these other factors may not be attributed to
the dumped imports. Factors which may be relevant in thisrespect include, inter alia, the volume and prices
of imports not sold at dumping prices, contraction in demand or changes in the patterns of consumption, trade-
restrictive practices of and competition between theforeign and domestic producers, devel opments intechnology
and the export performance and productivity of the domestic industry."
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11.

If the underlying reasonsfor increaseinimports are deemed to berelevant, then further questionsarise:

Several further questions arise:

Should the reasons which contribute to the increase in imports be relevant in determining
the permissibility or the form of safeguard action, or should attention be restricted to
the increase in imports per se regardless of the underlying reasons?’

To what extent should safeguard action be used to remedy failings intrinsic to the
domestic industry itself, such as poor management?

To what extent should governments be alowed to offset through safeguard action the
adverse effects on domestic firms of direct and indirect policy interventions? Should
they be required to modify the problem-causing policies themselves as a condition for
safeguard action? In this context, should adistinction be made between policieswhich
have economy-wide effects, and those which have industry-specific effects?

To what extent should governments be able to use safeguard action to insure domestic
industry against the normal rough and tumble of free markets, caused by factors such

as a shift in preferences or changes in the weather?

Devel opments which are primarily foreign in origin

12. Intheaboveexamples, increased importswereaconsequenceof certain domestic devel opments,
and it was difficult to establish whether injury was attributable to increased imports aone. It isthe
foreign supplier performance-enhancing devel opments which may provide more straightforward examples.
But theremay be reason to distingui sh between devel opmentswhich aredeemed "fair" and otherswhich

are not.

"Fair" trading developments

(i)

(i1)

(iii)

Foreign technological innovations make newer, better or cheaper foreign services
available. For instance aforeign supplier provides new patented tel ecommunication
services which affects the profitability of domestic suppliers. If the innovation will
eventually becomenationally available, thenthedifficultiesaretemporary. If however,
the innovation will not be accessible for the economically meaningful future, then
domestic industry may cease to be viable.

Foreign service suppliers have exclusive access to inputs which become cheaper. Or
foreign service suppliers in a sector benefit from improvements in complementary
infrastructure, such as better road accessto tourist resorts, or enhanced airport or port
capacity facilitating multi-modal transport.

Effectiveadvertising by foreign servicesuppliersinduceslargeshiftsin demandtowards
their services. This could happen in any sector. e.g. audiovisual, tourism or financia
Services.

’In the goods context, the question of establishing a causal link between injury and increase in imports in
the presence of other contributing factors has been addressed, but no further distinction has been made between
the underlying causes for the increase in imports.
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Some questions mirror the ones raised in the previous section:

To what extent should governments be able to use safeguard action to insure
domestic industry from the uncertainty inherent in free markets, caused by
factorssuch asachangesintechnology, input pricesand consumer preferences?

To what extent should governments be able to use safeguard action to protect
domesticindustry from the adver se consequences of restrictionswhich deprive
it of access to cheaper foreign inputs?

"Unfair" trading developments

(iv) Foreign governments provide assistance to foreign suppliers who sell to the domestic
market. This could most explicitly take the form of new subsidies or tax exemptions
by another Member.

Should issues which relate to the appropriateness of countervailing measures
be taken up under Article XV or can they also provide a case for safeguard
action - at least while Article XV disciplines are being devel oped?

(V) Foreign service suppliersindulge in anti-competitive practices. For instance, they use
profitsfrom protected domestic marketsto finance an expansion inlow-priced exports.

Certain practices of monopoly and exclusive service suppliers can aready be
addressed under Article VIII of the GATS. Should other issues which relate
to anti-competitive practices be dealt with, for instance, by strengthening
Article IX of GATS which deas with business practices, or can they aso
provide a case for safeguard action?

More fundamentaly, should Article X deal, asdoes GATT Article XIX, with
fair trading practices to which there must be an MFN-based response (already
builtinto Article X), or should its scope be expanded to deal with unfair trading
practices to which there may be a non-MFN response?

. UNFORESEEN DEVELOPMENTS

13. It may not be easy to determine what could constitute unforeseen developments. In the area
of goods, this term has been interpreted (though without consensus) to mean " devel opments after the
negotiation of atariff concession which it would not be reasonable to expect that the negotiators of
the country making the concession could and should have foreseen at the time when the concession
was negotiated."® Unfortunately, the only recorded application of this interpretation did not lead to
aclear result.® The interpretation has also been characterised as unduly widening the scope of the

8See page 4 of the Report of the Intersessional Working Party on the Complaint of Czechosovakia Concerning
the Withdrawal by the United States of aConcession under the Terms of Article XIX (GATT/CP/106, 27 March
1951).

*Thesame Working Party, except therepresentative of the United States, first" agreed with the Czechos ovak
representative that the fact that hat styles had changed did not constitute an 'unforeseen development' within
the meaning of Article XI1X" (page 5). But then the Working Party, with the exception of the Czechod ovak

(continued...)
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escape clause and rendering tariff concessions less stable.’® The need for follow up review of Article
XIX language with aview to abtaining greater stability of trade concessionswasnoted inal1963 GATT
report.'* Itisnotablethat the Agreement on Safeguards, whiledefiningin Article 1 safeguard measures
as those provided for in Article XI1X of GATT 1994, does not contain any mention of the term
"unforeseen developments.”

14. One argument could be that it is unduly difficult and not particularly fruitful to try and verify
that a development was indeed foreseen. The question is:

Is it feasible to develop criteria to determine whether circumstances were in some
objective sense foreseeable? Is the notion to be a permissive one in which all benefit
of doubt goes to the party invoking it or is it possible to make judgements on what
could reasonably have been foreseen?

For instance, any of the examples cited above could be unforeseen either because of poor foresight
or because they were genuinely impossibleto foresee. However, it may bethe case that certain changes
in policy, such as atightening of monetary policy, should have been foreseen, perhaps because it was
known that the government would respond to inflationary problems. Or, it may be well known that
certain markets, such as fashion designing, are characterised by high variations in demand conditions.

Would it be possible and useful to distinguish between sectors where significant
variations in demand and supply are part of normal business conditions and others where
they are not?

V. EXAMPLES OF POSSIBLE GROUNDS FOR, AND FORMS OF, SAFEGUARD ACTION

15. The clearest case for safeguard action is based on the need to facilitate economic adjustment.
Increased imports, even when they contribute to an increase in the aggregate welfare of the society,
may adversely affect theinterests of certain groups, such asthose whose skills are specific to theimport
competing industry. The socia costs of adjustment may be lower if the import-competing domestic
firms are given time to adjust, either by improving their competitiveness or by moving resources into
other areas of production. The role of safeguard action is thus to provide temporary relief in order
to make possible gradual rather than abrupt adjustment.

9(. ..continued)
representative, agreed that "the degree to which the change in fashion affected the competitive situation, could
not reasonably be expected to have been foreseen by the United States authoritiesin 1947, and that the conditions
of Article XIX that theincrease in imports must be due to unforeseen devel opments and to the effect of the tariff
concession can therefore be considered to have been fulfilled" (page 6).

%0One GATT expert writes, "Asone reviews thisremarkable GATT report on Article XIX, it appears quite
clear that the result of the findings made was to greatly extend the scope of the escape clause and render it available
for invocation in awide variety of situations. It amost appears that a mere rapid increase in the proportion of
importsto the domestic production would make invocation of Article X1X justifiable, especially when all benefit
of doubt goesto the party invoking it. The net result isto render tariff concessions and other GATT obligations
less stable.” (See page 563 of J.H. Jackson, World Trade and the Law of GATT, Bobbs-Merrill Company,
Inc., Indianapolis, Kansas City, New York, 1969.)

1See page 3 of the Report of the Working Party on Procedures for Tariff Reductions (L/2002, 30 April
1963).
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16. What are the circumstances which make safeguard action necessary and desirable? Even if
the shock to domestic industry is temporary, private enterprises may still not be equipped to weather
the storm. For instance, they could be subject to constraints which force them to behave myopically -
for instance, capital market imperfections, which limit the ability of firms to borrow. If the shock
is permanent, and domestic industry is no longer viable, there may still be a reason to ensure the
continued operation of private enterprises for a certain period. That is, there may exist positive
externalities, i.e. benefits for society which private firms do not take into account. An example could
bethesocia benefitsfrom preventing instantaneouslayoffsof relatively immoaobilefactorsof production.

Is the fact of injury caused by increased imports a sufficient condition for safeguard
action, or should there be additiona conditions? For instance, should Members be
required to demonstrate the existence of market imperfections and/or positive
externalities which make safeguard action necessary and desirable??

17. It is evident that services like transport, telecommunications and financial services play an
important infrastructura rolein the economy. For instance, the sudden availability of cheap imported
transport services may provide ahuge benefit to domestic consumers and goods exporters even asthey
injure the domestic transport industry. Even though the economy as awhole may benefit from cheaper
imports, it is well-known that governments are subject to strong pressures for safeguard action from
the injured industry, and that countervailing pressures from user industries or consumers tend to be
relatively weak.** The question arises whether there might be reason to create multilateral disciplines
to ensure a more balanced appraisal of the case for safeguard action.

Should safeguard action be justified only by the need to protect a particular industry
from injury, or should the justification be based on awider view of national welfare?
Should theinclusion of a" public-interest” clause be left to the discretion of individual
Members?

18. Even though safeguard actions may be justified, restrictions onimports may not provide a solution
in responseto certain shocks, and may not be the most desirableinstruments even when they do provide
asolution. For instance, say the domestic health industry isin difficulty, direct support may beamore
suitableinstrument thanimport restrictions, provided that the necessary resour ces can berai sed through
non-distortionary means. While both measures may help the industry, import restrictions hurt consumers
by leading to an increase in prices, which can be avoided through direct assistance. However, import
restrictions may violate market access commitments while direct assistance may well be inconsistent
with a Member's national treatment commitments.

2N o such conditions are imposed in the goods context, but Members may not wish to limit themselves to
the goods precedent.

Inrecognition of thisproblem, the Agreement on Safeguards, inArticle 3: 1 stipul atesthat the" investigation
shall include reasonable public notice to al interested parties and public hearings or other appropriate means
inwhich importers, exporters and other interested parties could present evidence and their views, including the
opportunity to respond to the presentations of other parties and to submit their views, inter alia, as to whether
or not the application of a safeguard measure would bein the public interest.” However, in substantive terms,
it isstill injury to industry, rather than national welfare more generaly, which would seem to be the basis for
action.
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Should there be a presumption in favour of economically superior instruments of
safeguard action?

V. EXAMPLES OF OBJECTIVES WHICH CAN BE REFLECTED IN SCHEDULES

19. It could be argued that even if the causes of injury cannot be anticipated, the negative effects
that would prompt government intervention are sometimes known in advance. That is a government
may be ableto see what declinesin output, or increases in unemployment would induceit to act. Now
in the GATS thereis significant scope for ex ante scheduling of limitations, in away that thereis not
in the goods context. In the goods context, Members make commitments on a single dimension, i.e.
the tariff, and there is no possibility of including, for instance, limitations relating to nationa share
of output. But thereis greater scope in the GATS for a Member to write into its schedule certain
circumstances that would trigger government intervention. Thisisfor instance what Mexico has done
in the financia services chapter of NAFTA.*® Thus, the desire to maintain a certain national share
of output, employment or assets in certain sensitive sectors would seem to be typica candidates for
ex ante scheduling rather than ex post safeguard action. To not include such elements in schedules,
but toinvokethem asabasisfor safeguard action, may have theeffect of inflicting avoidable uncertainty
on the market participants - the very thing that the GATS is designed to prevent.

20. It may, however, bethe case that even though aMember isreconciled to reductionsin national
output and employment in a particular industry, the speed at which this is happening (due to a rapid
increase in imports) imposes a high socia cost. This could form the basis for temporary safeguard
action to facilitate more gradual adjustment, as discussed in the previous section. Alternatively, a
Member may change its mind, and decide after making a commitment that it would like to maintain
anational share of output or employment. Even though this permanent change in policy would ideally
take the form of amodification of commitments under Article XXI, emergency safeguard action may
still be needed as an interim measure while the Article XXI-process is completed, for instance if there
is a sudden flood of imports which threatens to drive domestic industry out of business.

21. If it is accepted that the only objective of safeguard action should be making more gradual
adjustment possible, then ensuring that safeguard action istemporary may be the key discipline. This
would ensure that intervention serves only to help industry dea with either temporary shocks, such
as a brief surge in imports, or facilitates adjustment in response to permanent shocks, such as a
fundamental shift in comparative advantage.

If it can be ensured that intervention is temporary and not (frequently) repeated, how
much need is there to establish criteria which would be difficult to enforce, such as
those which seek to establish whether or not events were foreseen?

“Article 5 of the Agreement on Safeguards stipul ates that M embers should choose measures most suitable
for the achievement of objectives such as prevention or remedying serious injury and facilitation of adjustment.

®Thus, Annex 1413.6 Section B of NAFTA providesthat if the sum of authorized capital of foreign commercial
bank affiliates reaches 25 per cent of the aggregate capital of al commercial banksin Mexico, Mexico may request
consultations with the other NAFTA parties on the potential adverse effects arising from the presence of commercial
banksof other parties and the possibleneed for remedial action, including further temporary limitations on market
participation.
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22. Finaly, the key question may be posed thus:

When should objectives be built ex ante into the schedules and not be the basis for
safeguard action, and when should more liberal commitments be scheduled with the
scope for ex post safeguard action?

The former option has the virtue of creating amore certain environment for both domestic and foreign
suppliers, but the disadvantage of perhaps leading to excessively cautious, and therefore less liberal
scheduling. Theattractiveness of thelatter option will depend strongly on the ability to devise adequate
procedura disciplines which prevent abuse of the safeguard mechanism and ensure that the security
created by GATS commitments is not undermined. On balance, Members may feel that motives for
interventionin certain sectors(or certain modes) aremoreappropriately the subject of exantescheduling
and that in certain sectors (or with respect to certain modes) there is greater scope for developing
enforceable procedura disciplines on safeguard action - for instance, because of greater availability
of statistics.





