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1 Surveillance of implementation of recommendations adopted by the DSB

- United States - Standards for reformulated and conventional gasoline:
Status report by the United States (WT/DS2/10/Add.5)

The Chairman recalled that this item was on the agenda pursuant to Article 21.6 of the DSU
which required that: "Unless the DSB decides otherwise, the issue of implementation of the
recommendationsor rulingsshall be placed ontheagendaof the D SB meeting after six monthsfollowing
the date of establishment of the reasonable period of time pursuant to paragraph 3 and shall remain
on the DSB's agenda until the issueisresolved.” He then drew attention to document WT/DS2/10/Add.5
which contained afurther statusreport by the United Stateswith regard to progressin theimplementation
of the DSB's recommendations on this matter.

The representative of the United States said that as provided for in Article 21.6 of the DSU,
his country had submitted its sixth report on the implementation of the DSB's recommendations. At
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the DSB meeting on 23 May 1997, the United States had stated that on 29 April 1997, the administrator
of the US Environmenta Protection Agency (EPA) had issued the proposed rule for comment. Consistent
with normal US regulatory procedures, the EPA had invited al interested parties to comment on the
specifics of its proposal. The comment period had ended on 19 June 1997. The EPA had received
comments from a broad range of interested parties. These comments were all available for public
inspection at the EPA which would be considered prior to the finaization of the Gasoline Rule.

The representative of Venezuela thanked the United States for the information just provided
and said that as it had been announced at the DSB meeting on 23 May 1997, his Government and the
representatives of the state enterprise Petr6leos de Venezuela SA had aready submitted comments on
the proposed amendments to the Gasoline Rule. On 3 June 1997, the Venezuelan Minister of Industry
and Trade had sent a communication to the US Trade Representative outlining his country's concerns
with respect to a number of provisionsin the proposed amendments relating to conventional gasoline
which, if included in the revised Gasoline Rule, would contravene the DSB's recommendations and
would once again result in the discriminatory treatment of imported gasoline.

Inparticular, Venezuel awas concer ned about theprovisionswhich could subject foreignrefiners
to the United States civil and criminal jurisdiction. In accordance with the EPA proposal, the foreign
refiner wishing to use its own baseline would have to waive its rights to sovereign immunity. Where
guestions of sovereignty were involved, Venezuela did not permit any country to impose its domestic
laws on individuals or commercial entities for activities which the latter carried out in Venezuelan
territory. On many occasions, his Government had indicated that there were viable aternatives which
would enable the United States to ensure that its objectives in this area were fulfilled in a manner
consistent with its WTO obligations. For example, the United States could make the importer responsible
for any violation of the Gasoline Rule, while allowing the foreign refiner to use its own basdline, like
the US refiner.  There were numerous precedents in other sectors where the importer was legally
responsible for the quality of products produced outside of the United States.

His Government believed that the proposed amendments which had unnecessarily complex
and strict requirements intended to be applied exclusively to gasoline from foreign refineries would
result in asignificant reduction in imports of gasolineto the USmarket. From the environmental point
of view, it should aso be borne in mind that the maximum volume of gasoline regulated by these
amendmentswould be significantly small compared to adaily consumption of about 8.5 million barrels
in the United States. Venezuela, which was one of the principal suppliers of conventional gasoline
to the United States, was exporting about 60,000 barrels per day. Thus, the small share of imported
conventional gasoline in total domestic consumption made the less favourable treatment which the
proposed amendments imposed on imported gasoline, as compared with US gasoline, even less justifiable.
He reiterated that Venezuela did not question the right of the United States to establish its own
environmental standards for the gasoline it consumed. On the contrary, it would cooperate with the
United States, as it had done in the past, in order to continue improving the quality of its gasoline.
Venezuela expected that such standards would be applied in a non-discriminatory manner and that the
EPA would take due account of these and other similar commentswhich it had received fromitstrading
partners and incorporate them in its final regulation due to enter into force next September.

Therepresentativeof the European Communitiesasked thefollowing questions: (i) howwould
the United States reconcile the DSB's recommendations with the proposed Gasoline Rule where only
imported gasoline - and not domestic gasoline - would be subject to aquality benchmark, amonitoring
mechanism and the possibility to increase the statutory baseline, while deteriorations in the overal
quality of conventional gasolinewere possiblefor domestic products? (ii) how would the United States
justify that certain surveillance requirements were only applicable to imports and not to domestic
products? The Communities would be interested to receive replies from the US authorities to these
questions. They believed that the correct implementation of the DSB' srecommendationswould require
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the same treatment for like imported and domestic products unless differences could be justified by
precisely identified environmenta concerns.

The representative of Brazil welcomed the United States efforts to bring its legislation into
conformity with the Pand' s recommendeati ons which had been upheld by the Appellate Body. Herecdled
that the deadline for compliance with the DSB' s recommendations on this matter was 20 August 1997,
and that prior to that date only one regular meeting of the DSB was scheduled. Although Brazil had
expressed its concerns that compliance might not take place within the required time-period, it had
accepted the reassurances of the United States in thisregard. Brazil had a number of questions with
regard to the EPA' s proposed amendments to the Gasoline Rule. Although these amendments should
eliminate less favourable treatment for foreign refiners by alowing them to obtain individual baselines
for their gasoline, nevertheless it contained elements that could create a situation of discrimination
against foreignrefiners. Inthisregard, the Brazilian gasoline producer had already expressed itsmain
technical concernsto the US authorities. However, in Brazil's view, two aspects of the proposal had
systemic relevance and should be brought to the DSB's attention.

Oneaspect related totheproposal for aburdensome, expensiveand trade-restrictiverequirement
for gasoline exportersto post bonds. The reason for thisrequirement wasto provide afund that would
ensure the payment of fines or penalties imposed on foreign refiners for possible future violations of
the EPA's regulations. Brazil believed that this proposal raised serious questions in relation to the
GATT 1994, including Articles Il and Ill thereof. If exporters would be required to post bonds to
ensurethat pendtiesfor possiblefutureviolationsof law werepaid, all tradecould be seriously affected,
since this payment created a trade barrier which, in Brazil's view, was tantamount to a tariff.

Brazil was even more concerned with the second aspect of the proposal, namely therequirement
that state-owned or state-operated foreign refiners agree to waive their rights to sovereign immunity
with regard to prosecution in the United States for civil and criminal violation of the Clean Air Act
and of Title18 of theUSCode. Theright to sovereignimmunity wasfundamental in publicinternational
law, and as such, had implicationsreaching far beyond thisparticular matter. No Member couldimpose
awaiver of rights under international law as a condition for granting nationa treatment or any other
WTO benefits. These points had been made to the EPA by the Brazilian exporter, and his country
hoped that the EPA would reconsider these proposals, which had serious implications for the WTO.

The representative of the United States noted that the comments made at the present meeting,
in particular those of Brazil and Venezuela, had aready been submitted to the EPA. He reiterated
that the comment period had ended on 19 June and that the EPA was now in the process of reviewing
these comments. He assured delegations that al comments that had been received would be taken
into account. He also reiterated that the United States took serioudly its commitments to the timely
implementation of its obligations with respect to this case and that it was on track towards meeting
its commitments.

The DSB took note of the statements and agreed to revert to this matter at its next regular
meeting.

2. European Communities - Measures affecting importation of certain poultry products
- Request for the establishment of a panel by Brazil (WT/DS69/2)

The Chairman drew attention to the communication from Brazil contained in document
WT/DS69/2.
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The representative of Brazil said that athough his country's request for the establishment of
a pand contained in WT/DS69/2 was sufficiently clear, he wished to make some comments on this
matter. In July 1992, in the context of Article XX VI11:4 negotiations on the modification of the European
Communities' concessionswith regardto certain oil seedsand oil-cakesincludedintheir schedule, Brazil
had informed the Communities of itsprincipal supplyinginterestinsoyaoil-cakes, itssubstantial interest
in soya beans and its export interest in sunflower oil-cakes. The negotiations pursuant to
Article XXVI11:4 had been asecond-best sol ution madeavail ableto the Communities by thereconvened
Oilseeds panel* and had been authorized by the GATT Council on 19 June 1992.2

In the course of Article XXVII1:4 bilateral negotiations concluded in July 1993, Brazil had
been flexible and had not only accepted the changes proposed by the Communities with regard to its
oilseeds sector, but had also accepted a package of compensation in other agricultural products. This
package, which had been tabled by the Communities at the outset of the negotiations and which had
only been modified in the following year to alimited degree, had been accepted on the understanding
that the specific elements of the compensation offer, such as concessions on poultry, would benefit
Brazil. His country was therefore surprised that in implementing the part of the agreement related
to poultry meat, the agreed compensation had been reduced. The alocation of less than half of the
chicken parts quotato Brazil had been a clear departure from the bilateral agreement. This quota had
been designed to compensate Brazil for itslosses in the oil seeds sector and not to reflect alleged market
sharesintheCommunities' chickenpartsmarket. After al, thecompensation had been linked to changes
in the market access conditions for oilseeds and not to chicken exports. Brazil had been entitled to
an arrangement which would guarantee benefits beyond its actua share in the chicken parts market.
Furthermore, the allocation of part of the Brazilian quota to countries that had not participated in the
Article XXVIII:4 negotiations as interested parties, or to a category of others, including non-WTO
Members, could not be considered as a compensation to Brazil.

Brazil contended that the implementation of the tariff-rate quotafor poultry meat as contained
in the bilateral agreement had not properly maintained "... agenera level of reciproca and mutually
advantageous concessions not less favourable to trade than that provided ... prior to such negotiations'
as defined in Article XXVIII. The compensatory adjustment in some products had not materialized
as aresult of the allocation and administration of the quota. Since 1994, when the Communities had
begun implementing the Agreement in the form of Agreed Minutes on Certain Oilseeds between Brazil
and the Communities Pursuant to Article XXVIII of the GATT, his Government had conveyed to the
Communitiesits understanding of the terms of the agreement and its viewson how it should be properly
implemented.

Apart from numerous oral representations made by Brazil on this matter, its position had also
been conveyed in a series of letters sent in March, April and May 1994 as well asin April 1995 and
in May and July 1996. The continuing lack of response by the Communities -- to date no reply to
any of these letters had been received -- and its failure to act on proposals made during bilateral
consultations, had led Brazil to request consultationsunder Article X X111 of GATT 1994, and toinvoke
itsrights under the dispute settlement mechanism. At thetime of thisrequest and during the two rounds
of consultations held with the Communities, Brazil's intention had been to try once again to seek a
mutually agreed solution to this matter in accordance with the spirit of Article 3.7 of the DSU.

While the consultations had failed to settle this dispute, they had provided information on the
possibility that the problems with regard to Brazilian exports of poultry meat were not only limited

*Follow-up on the Panel Report " European Economic Community - Payments and Subsidies Paid to Processors
and Producers of Oilseeds and Related Animal-Feed Proteins' (DS28/R).

CIM/257.
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to trade within the quota. The lack of transparency of the EC administration concerning a reduced
share of the tariff-rate quota allocated to Brazil had also affected trade outside the quota. His country
was not in aposition to know whether its dutiable exports which had been subject to specia safeguard
provisions under Articles 4 and 5 of the Agreement on Agriculture, benefitted from the market access
opportunities which had been agreed during the Uruguay Round negotiations.

In order to make his country' s position clear, he said that Brazil' s complaint could be summed
up in two words, namely, compensation and transparency. Compensation was a second-best option
to compliance with multilateral rules. This GATT principle was reflected in Article 22 of the DSU.
Therefore, compensatory agreements, as substitutes for compliance, should be strictly adhered to.
Transparency, oneof thepillarsof themultilateral trading system, did not requireany further comments.
Brazil wanted full compensation in chicken meat, which had been agreed during the Article XXVII11:4
negotiations. It alsowanted the Communitiesto administer thetariff-rate quotainatransparent manner.
This would enable Brazil to identify which sales were being made inside and outside the quota, and
would ensure that its WTO rights were being respected.

During the consultations, the Communities had defended the position that this dispute was limited
to the interpretation of what had been agreed. In Brazil's view, the Communities interpretation had
resulted in a nullification and impairment of Brazil's rights under the WTO Agreement. Therefore,
his country requested the establishment of a panel to examine this matter. He recalled the following
statement made by Brazil on 19 June 1992 at the time when the GATT Council had agreed to authorize
the Communities to conduct the negotiations pursuant to Article XXVII1:4: "Brazil also regretted that
the Community had chosen the second of the two options suggested by the reconvened Panel members
for the resolution of the dispute, for this would entail along and burdensome process, the outcome
of which no one could ensure".® In retrospect, he believed that this was a very valid comment given
the problems currently faced by Brazil.

The representative of the European Communities thanked Brazil for the extended statement
of its position, which his delegation had duly noted. Thiswasthefirst timethat the request for a panel
was on the agendaof the DSB. As pointed out in the statement, the Communities had held consultations
with Brazil on thisimportant issue. His authorities considered that there were certain elementsin the
Brazilian arguments and position that required further examination. Thereforethe Communities could
not agree to the establishment of a panel at the present meeting.

The DSB took note of the statements and agreed to revert to this matter.

3. Indonesia - Certain measures affecting the automobile industry
- Reguest for the establishment of a panel by the United States (WT/DS59/6)

The Chairman drew attention to the communication from the United States contained in document
WT/DS59/6.

Therepresentative of the United States said that for nearly ayear, hisGovernment had consulted
with Indonesia on its policies in the automobile sector. The United States was seriously concerned
about this matter and hoped that al Members would adhere to WTO rules in the development of their
policies in the automobile sector. His country had held intensive discussions with Indonesia over the
past two weeksonthisissue. Whilepositive, thesediscussionshad not resultedinamutual ly satisfactory
solution to thismatter. Therefore, the United States requested the establishment of a panel to consider

SCIM/257, p.17.
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its claims regarding Indonesia s automobile policies. However, it expected to continue constructive
discussions with Indonesia and hoped to reach a mutually satisfactory solution to this matter in the
near future.

Therepresentative of Indonesia said that her Government appreciated the constructive attitude
of the United States in its efforts to seek a mutually agreeable solution to differences with regard to
Indonesia s automobile policy. Indonesia recognized that the United States wished to join the Panel
recently established at the requests of the European Communities and Japan.* However, it believed
that it was preferable to continue the efforts to explore whether thismatter could be settled. Therefore,
Indonesia could not support the establishment of a panel at the present meeting.

The DSB took note of the statements and agreed to revert to this matter.

4. Terms of office of Appellate Body members (Article 17.2 of the DSU)
- Statement by the Chairman

The Chairman said that as a result of his extensive informal consultations with Members in
recent weeks concerning the issue of the expiry of the terms of three of the seven Appellate Body
members in December 1997, he wished to propose a course of action to achieve the objectives which
Members had expressed to him. During the course of these consultations Members had indicated their
acceptance that the three Appellate Body members to be determined by lot, pursuant to the provisions
of Article 17.2 of the DSU, should be reappointed for a final term of four years. Such a decision
did not have any bearing on the integrity of the Dispute Settlement Understanding. Furthermore, it
did not set a precedent for the actions of the DSB in the future when the terms of other Appellate Body
members would expire.

Based on the above understanding, he proposed that the DSB undertake the following process
at the present meeting, inorder to ensuretheorderly reappointment of thethree Appel lateBody members
whosetermswould expirethisyear. Following this statement, he would suspend this meeting in order
to undertake the drawing of lots as required by Article 17.2 of the DSU, to determine which three
Appellate Body members would have initial two-year terms. In accordance with Articles 2 and 17.2
of theDSU, whichidentified the DSB' sresponsibility to administer the D SU and to appoint or reappoint
persons to serve on the Appellate Body, and consistent with the DSB Decision on " Establishment of
the Appellate Body", WT/DSB/1 of 19 June 1995, he believed that the drawing of lots should be
conducted by himself as Chairman of the DSB in the presence of the Chairpersons of the General
Council, the Council for Tradein Goods, the Council for Trade in Services and the Council for TRIPS
aswell asthe Director-Generd, if possible. Immediately after the drawing of lots, it was hisintention
to resume the meeting and to inform those present of the names of the Appellate Body members who
would serve theinitial two-year terms as determined by lot. Finally, he proposed that the DSB take
adecision at the present meeting to reappoint, effective 11 December 1997 for afinal four-year term,
the three Appellate Body members determined by lot pursuant to the provisions of Article 17.2 of the
DSU. On the understanding that the DSB would proceed to a decision on this matter at the present
meeting, he proposed that the DSB adopt the outlined process in order to ensure the orderly
reappointment of the three Appellate Body members whose terms were due to expire this year.

The DSB agreed to the Chairman's proposal.

412 June 1997, WT/DSB/M/34
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Upon resumption of the meeting, the Chairman said that in the presence of Mr. Celso Léafer,
Chairman of the General Council and Ms. Carmen L uz Guarda, Chairperson of the Council for TRIPS,
he had drawn lots pursuant to Article 17.2 of the DSU in order to determine the three Appellate Body
members who would have an initia term of two years that expired this year. The names of the three
Appellate Body members, selected by lot were the following: Mr. Claus-Dieter Ehlermann,
Mr. Florentino P. Feliciano and Mr. Julio Lacarte-Muré. He proposed to follow the course of action
agreed earlier and proceed to reappoint the three named Appellate Body members, pursuant to Article
17.2 of the DSU, for afinal term of four years commencing on 11 December 1997.

The DSB so agreed.

5. Proposed nominations for the indicative list of governmental and non-governmental pandlists
(WT/DSB/W/56)

The Chairman drew attention to document WT/DSB/W/56 which contained additional names
proposed for inclusion on the indicative list in accordance with Article 8.4 of the DSU. He proposed
that the DSB approve the names contained therein.

The DSB so agreed.

The Chairman said that at the DSB meeting on 22 January 1997, the outgoing Chairman of
the DSB had recalled that in accordance with the proposal for the administration of the indicative list
of panelists approved by the DSB on 31 May (WT/DSB/5), thelist should be completely updated every
two years. To this end, Members were required, within the first month of each two-year period, to
forward updated curricula vitae of the persons contained on the indicative list. Since the current
indicative list had been constituted on 27 September 1995, the Secretariat would circulate an updated
list in September 1997. He reminded delegations of the need to forward updated curricula vitae of
all personsonthelistinorder tomaintainitscredibility. Heemphasized that thisnew updated indicative
list would contain only the names of persons for which the updated curricula vitae would be received.
The names not reconfirmed would not appear on theindicative list to be circulated in September. He
therefore emphasized the importance of submitting updated curricula vitae.

Furthermore, heinformed Members that the Secretariat had made the necessary arrangements
for making thecurriculavitae of panelistson theindicativelist availablein the Document Dissemination
Facility. Thisinformationwould beavailableonly to Membersand would includenot only thesummary
curriculavitae of panelists, ashad beeninitially foreseen but also the full curriculavitae. It was hoped
that these arrangements would facilitate the process of consulting the curricula vitae of the pandlists.
The Secretariat would shortly circulate a note explaining those arrangements.®

The DSB took note of the statement.

5Subsequently circulated in WT/DSB/W/58





