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(a) Sales
Sale quantity =~ Unit price
40 units 100
30 units 90
15 units 100
50 units 95
25 units 105
35 units 90
S units 100
(b) Totals

Total quantity sold  Unit price

65 90
50 95
60 100
25 105

In this example, the greatest number of units sold at a particular price is 65;
therefore, the unit price in the greatest aggregate quantity is 90.

5. Any sale in the importing country, as described in paragraph 1 above, to a
person who supplies directly or indirectly free of charge or at a reduced cost for use in
connection with the production and sale for export of the imported goods any of the
elements specified in paragraph 1(b) of Article 8, should not be taken into account in
establishing the unit price for the purposes of Article S.

6. Itshould be noted that “profit and general expenses” referred to in paragraph
1 of Article 5 should be taken as a whole. The figure for the purposes of this deduction
should be determined on the basis of information supplied by or on behalf of the importer
unless his figures are inconsistent with those obtained in sales in Malta of imported
goods of the same class or kind. Where the importer’s figures are inconsistent with
such figures, the amount for profit and general expenses may be based upon relevant
information other than that supplied by or on behalf of the importer.

7. The “general expenses” include the direct and indirect costs of marketing the
goods in question.

8. Local taxes payable by reason of the sale of the goods for which a deduction
is not made under the provisions of paragraph 1(a)(iv) of Article 5 shall be deducted
under the provisions of paragraph 1(a)(i) of Article 5.
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9. Indetermining either the commissions or the usual profits and general expenses
under the provisions of paragraph 1 of Article 5, the question whether certain goods
are “‘of the same class or kind” as other goods must be determined on a case-by-case
basis by reference to the circumstances involved. Sales in Malta of the narrowest group
or range of imported goods of the same class or kind, which includes the goods being
valued, for which the necessary information can be provided, should be examined. For
the purposes of Article 5, “goods of the same class or kind” includes-goods imported
from the same country as the goods being valued as well as goods imported from other
countries.

10. For the purposes of paragraph 1(b) of Article 5, the “earliest date” shall be
the date by which sales of the imported goods or of identical or similar imported goods
are made in sufficient quantity to establish the unit price.

11. Where the method in paragraph 2 of Article 5 is used, deductions made for
the value added by further processing shall be based on objective and quantifiable data
relating to the cost of such work. Accepted industry formulas, recipes, methods of
construction, and other industry practices would form the basis of the calculations.

12.  Itis recognized that the method of valuation provided for in paragraph 2 of
Article 5 would normally not be applicable when, as a result of the further processing,
the imported goods lose their identity. However, there can be instances where, although
the identity of the imported goods is lost, the value added by the processing can be
determined accurately without unreasonable difficulty. On the other hand, there can
also be instances where the imported goods maintain their identity but form such a
minor element in the goods sold in Malta that the use of this valuation method would
be unjustified. In view of the above, each situation of this type must be considered on
a case-by-case basis.

Note to Article 6 -

1. As a general rule, customs value is determined under this Schedule on the
basis of information readily available in Malta. In order to determine a computed value,
however, it may be necessary to examine the costs of producing the goods being valued
and other information which has to be obtained from outside Malta. Furthermore, in
most cases the producer of the goods will be outside the jurisdiction of the authorities
of Malta. The use of the computed value method will generally be limited to those
cases where the buyer and seller are related, and the producer is prepared to supply to
the authorities of Malta the necessary costings and to provide facilities for any
subsequent verification which may be necessary.

2. The “cost or value” referred to in paragraph 1(a) of Article 6 is to be determined
on the basis of information relating to the production of the goods being valued supplied
by or on behalf of the producer. It is to be based upon the commercial accounts of the
producer, provided that such accounts are consistent with the generally accepted
accounting principles applied in the country where the goods are produced.
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3. The “cost or value” shall include the cost of elements specified in paragraphs
1(a)(ii) and (iii) of Article 8. It shall also include the value, apportioned as appropriate
under the provisions of the relevant note to Article 8, of any element specified in
paragraph 1(b) of Article 8 which has been supplied directly or indirectly by the buyer
for use in connection with the production of the imported goods. The value of the
elements specified in paragraph 1(b)(iv) of Article 8 which are undertaken in Malta
shall be included only to the extent that such elements are charged to the producer. It is

_to be understood that no cost or value of the elements referred to in this paragraph shall
‘be counted twice in determining the computed value.

4. The “amount for profit and general expenses” referred to in paragraph 1(b)
of Article 6 is to be determined on the basis of information supplied by or on behalf of
the producer unless his figures are inconsistent with those usually reflected in sales of
goods of the same class or kind as the goods being valued which are made by producers
in the country of exportation for export to Malta.

5. It should be noted in this context that the “amount for profit and general
expenses” has to be taken as a whole. It follows that if, in any particular case, the
producer’s profit figure is low and his general expenses are high, his profit and general
expenses taken together may nevertheless be consistent with that usually reflected in
sales of goods of the same class or kind. Such a situation might occur, for example, if
a product were being launched in Malta and the producer accepted a nil or low profitto
offset high general expenses associated with the launch. Where the producer can
demonstrate that he is taking a low profit on his sales of the imported goods because of
particular commercial circumstances, his actual profit figures should be taken into
account provided that he has valid commercial reasons to justify them and his pricing
policy reflects usual pricing policies in the branch of industry concerned. Such a situation
might occur, for example, where producers have been forced to lower prices temporarily
because of an unforeseeable drop in demand, or where they sell goods to complement
a range of goods being produced in Malta and accept a low profit to maintain
competitivity, Where the producer’s own figures for profit and general expenses are
not consistent with those usually reflected in sales of goods of the same class or kind as
the goods being valued which are made by producers in the country of exportation for
export to Malta, the amount for profit and general expenses may be based upon relevant
information other than that supplied by or on behalf of the producer of the goods.

6. Where information other than that supplied by or on behalf of the producer is
used for the purposes of determining a computed value, the authorities of the importing
country shall inform the importer, if the latter so requests, of the source of such
information, the data used and the calculations based upon such data, subject to the
provisions of Article 10.

7. The “general expenses” referred to in paragraph 1(b) of Article 6 covers the
direct and indirect costs of producing and selling the goods for export which are not
included under paragraph 1(a) of Article 6.
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8. Whether certain goods are “of the same class or kind” as other goods must be
determined on a case-by-case basis with reference to the circumstances involved. In
determining the usual profits and general expenses under the provisions of Article 6,
sales for export to Malta of the narrowest group or range of goods, which includes the
goods being valued, for which the necessary information can be provided, should be
examined. For the purposes of Article 6, “goods of the same class or kind” must be
from the same country as the goods being valued.

Note to Article 7

1. Customs values determined under the provisions of Article 7 should, to the
greatest extent possible, be based on previously determined customs values.

2. The methods of valuation to be employed under Article 7 should be those
laid down in Articles 1 to 6, inclusive, but a reasonable flexibility in the application of
such methods would be in conformity with the aims and provisions of Article 7.

3. Some examples of reasonable flexibility are as follows:

a. Identical goods - the requirement that the identical goods should be
exported at or about the same time as the goods being valued could be flexibly
interpreted; identical imported goods produced in a country other than the country
of exportation of the goods being valued could be the basis for customs valuation;
customs values of identical imported goods already determined under the
provisions of Articles 5 and 6 could be used.

b. Similar goods - the requirement that the similar goods should be exported
at or about the same time as the goods being valued could be flexibly interpreted;
similar imported goods produced in a country other than the country of exportation
of the goods being valued could be the basis for customs valuation; customs
values of similar imported goods already determined under the provisions of
Articles 5 and 6 could be used.

c. Deductive method - the requirement that the goods shall have been sold
in the “condition as imported” in paragraph 1(a) of Article 5 could be flexibly
interpreted; the “ninety days” requirement could be administered flexibly.

Note to Article 8
Paragraph 1(a)(i)

The term “buying commissions” means fees paid by an importer to his agent for
the service of representing him abroad in the purchase of the goods being valued.
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Paragraph 1(b)(ii)

1. There are two factors involved in the apportionment of the elements specified
in paragraph 1(b)(ii) of Article 8 to the imported goods - the value of the element itself
and the way in which that value is to be apportioned to the imported goods. The
apportionment of these elements should be made in a reasonable manner appropriate
to the circumstances and in accordance with generally accepted accounting principles.

, 2. Concerning the value of the element, if the importer acquires the element
from a seller not related to him at a given cost, the value of the element is that cost. If
the element was produced by the importer or by a person related to him, its value
would be the cost of producing it. If the element had been previously used by the
importer, regardless of whether it had been acquired or produced by such importer, the
original cost of acquisition or production would have to be adjusted downward to
reflect its use in order to arrive at the value of the element.

3. Once a value has been determined for the element, it is necessary to apportién
that value to the imported goods. Various possibilities exist. For example, the value
might be apportioned to the first shipment if the importer wishes to pay duty on the
entire value at one time. As another example, the importer may request that the value
be apportioned over the number of units produced up to the time of the first shipment.
As a further example, he may request that the value be apportioned over the entire
anticipated production where contracts or firm commitments exist for that production.
The method of apportionment used will depend upon the documentation provided by
the importer.

4. As an illustration of the above, an importer provides the producer with a
mould to be used in the production of the imported goods and contracts with him to
buy 10,000 units. By the time of arrival of the first shipment of 1,000 units, the producer
has already produced 4,000 units. The importer may request the customs administration
to apportion the value of the mould over 1,000 units, 4,000 units or 10,000 units.

Paragraph 1(b)(iv)

1. Additions for the elements specified in paragraph 1(b)(iv) of Article 8 should
be based on objective and quantifiable data. In order to minimize the burden for both
the importer and customs administration in determining the values to be added, data
readily available in the buyer’s commercial record system should be used in so far as
possible.

2. For those elements supplied by the buyer which were purchased or leased by
the buyer, the addition would be the cost of the purchase or the lease. No addition shall
be made for those elements available in the public domain, other than the cost of
obtaining copies of them.
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3. The ease with which it may be possible to calculate the values to be added
will depend on a particular firm’s structure and management practice, as well as its
accounting methods.

4. For example, it is possible that a firm which imports a variety of products
from several countries maintains the records of its design centre outside Malta in such
a way as to show accurately the costs attributable to a given product. In such cases, a
direct adjustment may appropriately be made under the provisions of Article 8.

5. In another case, a firm may carry the cost of the design centre outside Malta
as a general overhead expense without allocation to specific products. In this instance,
an appropriate adjustment could be made under the provisions of Article 8 with respect
to the imported goods by apportioning total design centre costs over total production
benefiting from the design centre and adding such apportioned cost on a unit basis to
imports.

6. Variations in the above circumstances will, of course, require different factors
to be considered in determining the proper method of allocation.

7. In cases where the production of the element in question involves a number
of countries and over a period of time, the adjustment should be limited to the value
actually added to that element outside Malta.

Paragraph 1(c)

1. The royalties and licence fees referred to in paragraph 1(c) of Article 8 may
include, among other things, payments in respect to patents, trade marks and copyrights.
Howeyver, the charges for the right to reproduce the imported goods in Malta shall not
be added to the price actually paid or payable for the imported goods in determining
the customs value.

2. Payments made by the buyer for the right to distribute or resell the imported
goods shall not be added to the price actually paid or payable for the imported goods if
such payments are not a condition of the sale for export to Malta of the imported
goods.

Paragraph 3

Where objective and quantifiable data do not exist with regard to the additions
required to be made under the provisions of Article 8, the transaction value cannot be
determined under the provisions of Article 1. As an illustration of this, a royalty is paid
on the basis of the price in a sale in the importing country of a litre of a particular
product that was imported by the kilogram and made up into a solution after importation.
If the royalty is based partially on the imported goods and partially on other factors
which have nothing to do with the imported goods (such as when the imported goods
are mixed with domestic ingredients and are no longer separately identifiable, or when
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the royalty cannot be distinguished from special financial arrangements between the
buyer and the seller), it would be inappropriate to attempt to make an addition for the
royalty. However, if the amount of this royalty is based only on the imported goods
and can be readily quantified, an addition to the price actually paid or payable can be
made.

Note to Article 12
Paragraph 4

For the purposes of this Article, the term “persons” includes legal person, where
appropriate.

Paragraph 4(e)
For the purposes of this Schedule, one person shall be deemed to control another

when the former is legally or operationally in a position to exercise restraint or direction
over the latter.” .

Passed by the House of Representatives at Sitting No. 190 of the 29th November,
1999.

ANTON TABONE
Speaker

Ricrarp J. CaucHt
Clerk to the House of Representatives



	
	
	
	
	
	
	

