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I INTRODUCTORY STATEMENT

It is necessary to stress that the Polish legal system is fully compatible with the relevant part
of the TRIPS Agreement, concerning enforcement of copyright and neighbouring rights. The
Government of Poland wishes to improve the existing situation, and is now working on a new
regulation which would permit the customs authorities to undertake suspension actions in the case of
the infringement of intellectual and industrial property rights.

Polish authorities undertook efforts to increase the efficiency of intellectual property law
enforcement which have resulted in the new Act of 9 January 1997 - Customs Code, which shall
become effective as from 1 January 1998.

In order to permit effective action againgt any act of infringement of intellectua property
rights covered by the TRIPS Agreement, the Polish Government has ensured the adequate remedies
and the appropriate procedures are in the Act on Copyright and Neighbouring Rights (1994), Civil
Code (1964), Code on Civil Procedure (1964), Act - Customs Code (1997), Unfair Competition Law
and a new project — the Code of Industrial Property.

The Polish delegation would like to mention that the Polish legal system, like in other
countries in Europe, is of the typical European continental kind, similar to those existing in France
and Germany (especially in respect of civil and criminal procedures).

The Polish Act on Copyright and Neighbouring Rights in Chapter 14 makes the illegal
production and trading in objects which have the form of fixed works (e.g. books, phonographic
cassettes, video cassettes, and computer programs) punishable offences. The penal sanctions have
been made proportionate to the penalties envisaged for the seizure and theft of the property. The
penalties are up to five years of imprisonment with afine (Article 116).

! As regards laws and regulations relevant to the area under review and notified by Poland under
Article 63.2 of the Agreement, reference is made to documents | P/N/1/POL/1/Rev. 1 and I P/N/6/POL/1.
2 The minutes of this meeting have been circulated as document | P/C/M/186.
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It isto be stressed that the replies given to the questions posed by the European Communities
and their Member States, Japan, Switzerland and the United States are based on the present legal
situation, at least asfar asindustria property protection is concerned.

However, this situation is going to be changed soon, with the adoption of a new Industria
Property Law. Work on this important legal Act was initiated in the early nineties. The recent
parliamentary elections in Poland have slowed down the legisative process; nevertheless it is to be
expected that at the beginning of 1998 work on the draft will be resumed and in the course of the next
year they will reach a successful conclusion.

The importance of the draft is especially to be identified in that, apart from the provisions
relating to the protection of industrial property rights, the regulations relating to the enforcement of
rights are intended to find relevant reflection, particularly those relating to border control.

The new Industrial Property Law is foreseen to be adopted by the end of 1998.

II. REPLIES TO QUESTIONS POSED BY THE EUROPEAN COMMUNITIES AND
THEIR MEMBER STATES

1. Considering the time-consuming and costly nature of civil court proceedings in Poland,
please clarify whether Polish civil procedures comply with the requirements of Article 41.2 of
the TRIPS Agreement, which provides that enforcement procedures shall not be unnecessarily
complicated or costly, or entail unreasonable time-limits or unwarranted delays.

The Polish civil procedure regarding enforcement of intellectual property rights (claims) seems
to comply with the requirements of Article 41.2 of the TRIPS Agreement.

The enforcement of these claims follows the ordinary course of civil tria proceedings.

Enforcement of intellectual property rightsin Poland takes place before ordinary courts under the
provisions of the Act of 17 November 1964 - Code of Civil Procedure (Journd of Laws, 1964 No. 43,
item 296 with further amendments), hereinafter referred to as the abbreviation "CCP'. There are no
specialised courtsin this respect.

The courts competent to give decisions in these cases are voievodship courts competent for the
place of residence or the seat of the defendant or the place of the occurrence of the event causing injury
(Article 17 point 2; Article 27 8 1; Articles 30 and 35 CCP).

Action on behdf of these claims is initiated by a written statement of claim submitted to the
provincia court having territorial jurisdiction corresponding with the place of residence of the plaintiff or
with regard to the place where the act causing the damage or of infringement of the protected right
occurred.

Cases regarding intellectual property rights do not invoke any additional costs or other deadlines,
compared with proceedings in other cases.

Polish law does not enforce a statutory limit on the duration of proceedings. Nevertheless, it
requires that the proceedings continue without undue interruptions, and the actions are taken by the court
without delay. The cases of enforcement of intellectua property rights are heard in the order of their
submission to the court. The only time-limits that may cease proceedings stem from the necessity to
adhereto the principle of equal rights of the partiesto the proceedings.
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Enforcement of vaid and immediately enforceable court decisions fails within the
responsibilities of court authorities, i.e. courts and court enforcement officers (bailiffs).

2. Please explain how Polish law complies with the requirements of Articles 42 and 43 of
the TRIPS Agreement, which require that enforcement procedures provide a means to protect
confidential information obtained during the course of proceedings.

A court procedure provides for suitable measures to protect confidential information as
follows:

A court hearing during which the evidence consisting of confidential information shall be carried
out in camera, i.e. without members of the general public present (Articles 153 and 154 CCP). Thefiles
of the case are accessible only to the parties (Article 9 CCP). In cases heard in camera, only the parties
and persons supervisng the court proceedings may access case files. The officials (judges, court
officials, barristers) participating in the examination of cases are under an obligation to keep confidential
all information obtained in connection with the proceedings.

3. Please explain in detail how the Customs Code of 9 January 1997 will comply with
Part-III, Section 4 of the TRIPS Agreement relating to border measures.

The Customs Code,® in Articles 2 § 3 and 57 §§ 2 and 3, provides for intervention of customs
authorities in adherence to obligations under internationa agreements in order to protect intellectua and
commercial property rights (including the TRIPS Agreement). The means and procedure for customs
authorities, including suspension of release of goods when intellectua property rights infringement is
suspected, shdl be regulated by the ordinance of the Council of Ministers.

The person entitled to use the customs procedure is one to whose name the custom declaration is
made, or a person to whom such rights and obligations have been legally transferred.

The required presentation of goods for custom clearance entails the possibility to include such
items in the measures adopted by the customs authorities regarding protection of intellectual, industrial or
commercial property rights, upon demand from the person entitled to such protection, submitted prior to,
and under the scope of the protection granted to him by these authorities.

4. With regard to cases that involve the infringement of intellectual property, could the
Government of Poland provide data on the number of:

- law suits that have been filed, including their respective outcome and the average
length from the filing of a complaint until the final judgement;

Civil law suits involving infringement of intellectual property rights constitute a small
fraction of cases before courts having jurisdiction in these cases, amounting to about 0.7% of
cases filed in these courts.

- injunctionsthat have been issued (as defined in Article 44 of the TRIPS Agreement) and
explain how such injunctions are being enfor ced;

In such cases, the courts issue the following injunctions:

% The Act of 9 January 1997 - Customs Code (Journal of Laws No. 23, item 117, No. 64, item 407 and
No. 121, item 770).
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order to desist from infringements of the protected right;
order to desist from activities threatening an infringement of a protected right.
order to remove the effects of the infringement made;

order to return benefits obtained from the infringement of protected intellectua
property rights;

order to destroy goods (things)

forfeiture to the State Treasury of items serving to make copies of works protected
under copyright,

order to seize goods, packages, and other items illegally bearing a protected
trademark or amark similar to it, or means used in advertising and affixing the goods
with such trademarks;

order to publish an appropriate statement in the press;

adjudicating compensation of losses incurred by the entitted person due to
infringement of hisrights;

adjudicating a multiplied royalty due to the entitled person under his economic
copyright entitlement;

adjudicating pecuniary compensation for harm suffered (non-economic loss) to the
person enjoying moral rights under copyright; and

adjudicating a pecuniary contribution for a community purpose, upon such demand
from a person entitled to moral rights under copyright.

provisional measures (asdefined in Article 50 of the TRIPS Agreement) that have been

granted and the aver age length to obtain such measures (from the request);

The procedural provisions laid down provisional measures compliant with Article 50 of the
TRIPS Agreement.

These provisions may include:

- securing the claim of the creditor (entitled) and

- securing evidence.

These measures can be undertaken upon demand from the entitled person:.

- before the trial proceedings on a claim based on the protection of intellectual
property rights, or

- at the commencement of and throughout proceedings.
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The application should occur no later than three days after a written motion is filed with the
court. This deadline is deemed "without delay” regarding the remaining area of intellectual
property rights protected. The proceeding considering the grant of measures could be held
in camera (without hearing the opposing party).

The motion should meet general formal requirements for pleadings, and should also make
plausible both the claim and the likeness that the refusal of measures will result in depriving
the applicant of satisfaction the claim (causing an irreparable damage).

The court may adopt any of the measures which it deems necessary.

The court may make enforcement (under Article 739 § 3 CCP) or granting the decision on
securing the claim (under Article 80 of the Copyright Act) conditional upon the payment of a
security deposit to cover possible claims of the other party.

The orders issued ex parte are delivered to the absent party together with grounds for the
decision.

Appeals (complaints to the court of the second instance) are considered under normal
procedure, but in cases involving protected copyright and neighbouring rights they are
considered within seven days.

suspensions at the border of counterfeit trademark/pirated copyright goods or in
relation to goods where other intellectual property rights are infringed;

The procedure of suspension at the border of counterfeit trademark goods or goods where
other intellectual property rights are infringed, has not been applied yet, as it comesinto force
on 1 January 1998.

criminal cases including the sentences that have been applied; whether they have been
executed; and please also explain what kind of infringement of an intellectual property
right would be regarded as a violation of criminal law;

The following acts against the protection of intellectual property rights are considered
crimina offences by Polish law:

() usurpation of authorship of all or part of the work or artistic performance of another;
(i) disclosing, without mentioning the author's name or pseudonym, the work of another
either in its origina or derived form, or a performance, or publicly distorting such

work;

(iii)  other infringements on the rights of the author, in an attempt to make a material
profit;

(iv) disclosing, without authorisation or without respecting the conditions imposed, work
of another person;

(V) fixing or reproducing a work of another person, without authorisation or without
respecting the conditions imposed;
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(vi) acquiring, assisting in the sale, concealing or assisting in the conceament of the
material embodiment of awork, a performance, a phonogram or videogram disclosed
or reproduced without authorisation or without respecting the conditions imposed;

(vii)  obstructing or hindering the exercise of the right to monitor the use of a work or
artistic performance;

(viii) appropriating a patent or a design of another with view to obtaining the right to
protection;

(ix) marking items not protected under patent or protected design in a way misleading as
to having such protection;

(x) intentional marketing, storing and advertising of such items;
(xi) usurpation of authorship of topography of integrated circuits of another;

(xii)  infringement of registered rights to integrated circuit topography in order to derive
materia benefits;

(xiii)  marketing goods or providing services using aregistered trademark;

(xiv)  marking goods or services with aregistered trademark in order to market such goods
or services, without obtaining the right to do it.

The above offences involve the following penalties:

- aterm in prison from one to two years, depending on the type of offence;

- restriction of liberty;

- afine.
The penalties for the above offences are increased (regarding an increased upper limit of prison
term to three years) if the perpetrator made the infringement into a permanent source of income
or if hedirects or organises such criminal activities.

- seizures and/or destruction of counterfeit trademark and pirated copyright goods.

In most cases the court will decide on forfeiture of things derived from the offence even if
they do not belong to the perpetrator.

Furthermore, could the Government of Poland explain and give practical examples:

how the compensation for damages of the infringement of intellectual property rights is
calculated (Article 45.1 of the TRIPS Agreement);

The adjudication of damages regarding claims of intellectual property rights infringement is
based on the principle of full compensation of theloss, i.e.:
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D the actual losses regarding decreasing assets of the injured, suffered as a result of the
infringement, including expenditures purposefully made to identify the perpetrator of
the infringement, e.g. afee of a detective seeking to find the perpetrator;

2 unrealised income which could be earned in absence of the infringement. This
liability covers only normal (i.e. under a normal cause-and-effect relationship)
consequences of acting or refraining from action by the perpetrator causing the loss.

Example:

The perpetrator manufactured and marketed 5 000 items of a product illegally marked with a
protected trademark, of which he sold 2 000. Marketing thisillegal product occurred at the same
time when the right holder marketed the product marked with a lega trademark. Thus, the
perpetrator inflicted loss on the right holder, described under (2) above.

If not for the counterfeit trademark goods marketed and sold, the right holder could sell
(marketed legaly and with the rightfully used trademark) this quantity of his goods, i.e. 2 000
items. The unit profit on the sale of one item was ZI 5.00, and the loss in unrealized profits will
thus amount to ZI 10 000.

In addition, the right holder had to, because of the emergence of this illega "competition”, cut
production of the work, which resulted in the paying ZI 10 000 in liquidated damages to his
suppliers of raw material, and dismissing ten employee persons, paying each a three-month wage
as compensation, totaling ZI 1 800. The loss to the injured right holder under direct losses
described above in paragraph (1) isthus ZI 11 800.

The two components of loss are under a normal cause-and-effect relationship with infringement
on the holder's rights, and hence the total amount of damages will be ZI 21 800.

what would be regarded as" expenses of theright holder" which have to be reimbursed
pursuant to Article 45.2, first half of the first sentence, of the TRIPS Agreement and
how they would be calculated,;

Under Polish law, the costs incurred by the injured right holder (Article 45.2 of the TRIPS
Agreement) constitute eligible cost necessary to exercise his rights (Article 98 CCP) and
include: court costs (court charges, cost of experts, travel costs of witnesses), travel costs of
the plaintiff and his attorney, and compensation for lost income for the time spent in court, if
the plaintiff is not represented by his attorney.

whether attorney'sfees can be reimbursed and how such feeswould be calculated,;

If the plaintiff (seeking enforcement of his claim) is represented by an attorney, the cost aso
includes attorney's fees and expenses, as well as all expenses associated with court costs.

Attorney's fees are based on an invoice prepared by the attorney for the entire lega
representation. The amount of the attorney's fee may not exceed the maximum fees set out by
the ordinance of the Minister of Justice. When the attorney does not provide a list of expenses,
the amount is estimated within the limits set out in the ordinance, taking into account the
complexity of the case. Thisruleis applied only in exceptional cases, because attorneys usualy
produce the invoice. The court may not reduce the amount on invoice if it is within the levelsin
the ordinance.
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Recently, because of amendments in legidation, the attorney's fee is freely agreed in a contract
between the attorney and his client. In order to protect the losing party, a principle was
introduced preventing the adjudicated compensation of the attorney's fee from exceeding the
maximum levels set out in the ordinance of the Minister of Justice. these levels are determined
according to the value of matter of proceeding (the claim).

The court has to, upon demand from the parties, decide on costs of the proceedings and they
congtitute the sum of al the above expenses of the party

- whether Article 45.2, second sentence, of the TRIPS Agreement has been implemented
in Poland and how such "damages" would be calculated?

Polish law includes this type of authorization of courts, provided for in the second sentence of
Article 45.2 of the TRIPS Agreement (e.g. Article 79 8 1 Act on Copyright and Neighbouring
Rights).

1. REPLIESTO QUESTIONSPOSED BY JAPAN

1. Please indicate the "competent authorities" stipulated in Article 51 of the TRIPS
Agreement.

The Polish legidation currently in force does not provide for any regulations which would permit
the customs authorities to undertake actions in case of suspected infringement of intellectual property
rights. Asaresult, itisnot possiblefor usto provide you with separate answers to each question posed.

Legal regulations pursuant to which the customs authorities are obliged to conduct inspectionsin
order to check whether the goods exported and imported from and into the Polish customs area comply
with the intellectua property rights, have been included in the Act of 9 January 1997 - Customs Code
(Journal of Law No. 23, item 117) which shall become effective as of 1 January 1998, in reliance on their
provisons of Part 111 of the TRIPS Agreement.

In regard to the above-mentioned, the Polish delegation is not in a postion to answer
questions 1 to 21 because the rules regarding Section 4 of Part 111 of the TRIPS Agreement shall be issued
in the rules of implementation to the Customs Code.

For the presentation of the rules we quote Articles 2.1 and 57 below.

Article2.1

"Provisions concerning the goods imported to or exported from the Polish customs area shall be

applied respectively to the import to and export from the Polish customs area of goods covered

under separate regulations by protection of intellectua, trade and industrial property.”

Article 57

"(1) Goods, regardless of their type, composition, origin, place of shipment or destination
may at any time, subject to specified terms and conditions, obtain customs destination
admissible for the given goods.

"(2) The regulation contained in Section 1 does not exclude the application of

international agreements, and prohibitions or limitations arising from separate
provisions, in particular those concerning, decency, public security, health care,



IP/Q4/POL/1
Page 9

protection of human or animal life, protection of environment and natural resources,
culture goods, intellectual, trade and industrial property, as well as prohibitions and
limitations established due to trade.

"(3)  The Council of Ministers may specify, by an ordinance, the manner of procedure to
be adopted by customs authorities in the event of their seizing goods as to which a
suspicion has arisen that they have infringed the intellectual, trade and industrial
property rights.”

The protection of intellectual, trade and industrial property rights is subject to the following
regulations under the above-mentioned Act.

Pursuant to the delegation contained in Article 57, section 3 of the Customs Code, a draft
Ordinance of the Council of Minigters specifying the mode of procedure to be adopted by custom
authoritiesin the event of seizing the goods as to which a suspicion has arisen that they have infringed the
intellectual, trade and industrial property rights, has been prepared. This draft relies on provisons
contained in Section 4 of Part 111 of the TRIPS Agreement which contains regulations concerning specific
requirements referring to measures undertaken during border control. This constitutes the performance
by our country of an obligation to adjust provisions of the domestic legidation to international
agreements.

However, due to the fact that the above-mentioned draft is being discussed now, and its provision
may change, it is not possible at the moment to provide independent answers to questions 1 to 21. This
can be effected only after the Customs Code, and the secondary legidation which will regulate the
competences and mode of procedure to be adopted by customs authorities with respect to the protection
of intellectual protection of intellectua property, have come into force, i.e. after 1 January 1998.

2, Please explain whether "proceedings leading to a decision on the merits of the case"
stipulated in Article 55 of the TRIPS Agreement, are judicial or administrative.

Please see the reply to question 1.
3. Are there any ways other than the application stipulated in Articles 51 and 52 of the
TRIPS Agreement (hereafter referred to as "the Application") which enable a right holder to
request the competent authorities to suspend the release of the goods which infringe
intellectual property rights or which are suspected to infringe intellectual property rights?
Please see the reply to question 1.
4. Please explain what term your country regards as "a reasonable period within which
the competent authorities shall inform the applicant whether or not they have accepted the
Application" stipulated in Article 52 of the TRIPS Agreement.
Please see the reply to question 1.
5. Please explain the term during which the Application is effective.

Please see the reply to question 1.

6. Please explain whether a right holder is obliged to pay any fees to lodge the
Application.
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Please see the reply to question 1.

7. Please indicate provisions of laws and ordinances which prescribe the '"proceedings
leading to a decision on the merits of the case" stipulated in Article 55 of the TRIPS
Agreement. And please summarize their contents.

Please see the reply to question 1.

8. Please explain the specific procedure, if any, to be applied to the goods which are not
evident whether or not they infringe intellectual property rights, in Article 55 of the TRIPS
Agreement.

Please see the reply to question 1.

9. Please explain the responsibility that the competent authorities and other related
authorities take to the right holders when they fail to suspend the release into free circulation
of goods which infringe intellectual property rights with regard to the suspension based on the
Application or the Ex Officio Action stipulated in Article 58 of the TRIPS Agreement.

Please see the reply to question 1.

10. Please explain the responsibility that the competent authorities and other related
authorities take to the right holders when they examine goods which infringe intellectual
property rights and nevertheless release them into free circulation with regard to the
suspension based on the Application or the Ex Officio Action stipulated in Article 58 of the
TRIPS Agreement.

Please see the reply to question 1.

11. Please explain the responsibility that the competent authorities and other related
authorities take to the importers when they suspend the release into free circulation of goods
which do not infringe intellectual property rights with regard to the suspension based on the
Application or the Ex Officio Action stipulated in Article 58 of the TRIPS Agreement.

Please see the reply to question 1.

12. Is the right holder informed of identities of the importers and consignors when the
competent authorities "suspend" the goods which infringe on intellectual property rights or
which are suspected to infringe intellectual property rights, as well as the case where the right
holder is informed of identities of the importers and consignors stipulated in Article 57 of the
TRIPS Agreement?

Please see the reply to question 1.
13. Please explain the measures to protect confidential information in the course of the
inspection stipulated in Article 57 of the TRIPS Agreement. And please indicate provisions of

laws and ordinances which prescribe such measures.

Please see the reply to question 1.
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14. Please explain the procedures of detentions and seizures to be ordered by the
competent authorities based on Articles 51 and 55 of the TRIPS Agreement.

Please see the reply to question 1.

15. Please explain the procedures to appeal against any decisions ordered by the competent
authorities based on Articles 51 and 55 of the TRIPS Agreement.

Please see the reply to question 1.
16. Please explain the basis for calculating the security or equivalent assurance stipulated
in Article 53 of the TRIPS Agreement that the competent authorities may require an applicant
when they suspend the release into free circulation.

Please see the reply to question 1.

17. Please explain who shall pay the cost of detentions based on Article 51 of the TRIPS
Agreement or destruction stipulated in Article 59 of the TRIPS Agreement.

Please see the reply to question 1.
18. Please explain what kind of cases are regarded as "the exceptional circumstances" in
which the competent authorities may allow re-exportation of counterfeit trademark goods
stipulated in Article 59 of the TRIPS Agreement.

Please see the reply to question 1.
19. Please indicate names of laws and ordinances and their provisions in which the
suspension of the release of goods which infringe intellectual property rights or which are
suspected to infringe intellectual property rights is prescribed, as stipulated in Article 51 of the
TRIPS Agreement.

Please see the reply to question 1.

20. Please indicate which intellectual property rights are protected based on the
Application by a right holder.

Please see the reply to question 1.

21. Please explain kinds and contents of documents which shall be provided by the
applicant to lodge the Application.

Please see the reply to question 1.

22. Please explain the remedies which the judicial authorities order regarding a copyright
and other related rights, patents, industrial designs, trademarks and layout-designs
(topographies) of integrated circuits, including injunctions, damages, expenses, destruction or
other disposal of infringing goods and materials/implements for their production.
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Measures taken in the event of infringement of the author's moral rights:
€) prohibiting the infringement of rights;

(b) ordering the elimination of the infringement, in particular by making a public
statement, suitable in its content and form, or otherwise as ordered by the court,
including the destruction of illegally produced copies of awork;

(© ordering a compensation for the moral damage.

With regard to measures taken in the event of infringement of the author's economic rights:
plesase see the answer to question 23.

In cases concerning the protection of industria property rights, the court may order:

) the cessation of infringement of rights (including, with respect to trademarks and chip
sets, the cessation of actions which may cause an infringement of rights); and

(b) the elimination of the effects of infringement.

The court may also order the infringer to release the obtained benefits or remedy the damage
done. Furthermore, the court may also issue a decison with respect to illegally produced goods and
means used for their production (e.g. destruction of an object).

In cases concerning the infringement of rights arising from the registration of a trademark, the
court may order the attachment of goods, packaging, and other objects to which a protected trademark or
atrademark which is similar thereto was affixed, as well as the attachment of means used for the purpose
of advertisng or marketing these goods in order to secure the claims before the introduction of these
goodsto trade, and to prevent the advertising, thereof.

In the above-described cases, the court may aso impose an obligation on the relevant party to
publish an applicable announcement in a newspaper.

23. Please explain whether the amount of damages which judicial authorities order the
person who infringes intellectual property rights to pay the right holder is adequate
compensation for the injury the right holder has suffered, and what criteria and the way for
calculation to decide the amount for compensation.

In the event of a wilful infringement of mora rights, the court may determine a relevant
pecuniary compensation for the benefit of the author of the protected work for the mord injury.

In the event of infringement of economic rights, the author may demand:

@ the release by the defendant of the benefits obtained as a result of infringement of
copyright, or the payment by the defendant of an applicable double, or in the case of
wilful infringement, triple, remuneration at the time of its pursuing;

(b) that the damage done to the plaintiff be remedied if the action of the defendant was
wilful.

When determining the amount of damages, the court shall take into consideration damnum
emergens (damage actudly incurred by the injured party) and lucrum cessans (profits which the injured
party could have obtained but for the damage done to its detriment).
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In the event of difficulties or incapability of proving the amount of the above-mentioned claims
precisaly, their court may adjudicate a relevant amount according to its own decision, based on the
congderation of al circumstances of the case.

24, Please explain whether the amount of damages which judicial authorities order the
person who infringes intellectual property rights to pay the right holder includes investigations
expense and appropriate attorney's fees.

Cods of the legal proceedings, i.e. court fees and attorney fees shal be borne by the losing party.
The court shal order the defendant to pay such costs for the benefit of the plaintiff regardless of the
amount of the determined damages.

25. Please describe to what extent the amount of damages have been estimated by courts
since 1 January 1996. Please explain whether the amount of damages is adequate
compensation for the injury the right holder has suffered, and how such civil procedures are
consistent with Article 45 of the TRIPS Agreement.

There is no statistical data which would enable to specify what was the upper limit of damages
determined by the court before 1 January 1996. The damages were and still are determined according to
the principles described in the answer to question 23. Provisions of Polish civil procedure comply with
Article 45 of the TRIPS Agreement.

26. Please explain the kinds and amounts of penalties (imprisonment or fines) in criminal
cases. Please also explain whether these penalties are consistent with Article 61 of the TRIPS
Agreement which requires provisions for a sufficient deterrent, consistently with the level of
penalties applied for crimes of a corresponding gravity.

Offences againgt copyright or related rights are subject to a fine, a punishment, consisting in
the limitation of freedom or deprivation of freedom.

The court shal inflict the punishment of imprisonment for one to two years, depending on the
type of offence committed.

As of 1 January 1998 the new Pend Code passed on 6 June 1997 shall come into force. This
Code provides for new types of offences against rights to software, which are subject to the penalty of
imprisonment for the period from three months up to five years.

In addition, the new Code specifies new principles of caculaing the fine. This shdl be
calculated in daily rates by way of specifying the number of rates and the value of one rate. The lowest
poss ble number of rates shall be ten, and the highest 360. The daily rate may not be lower than ZI 10.00
nor can it exceed ZI 2 000.00

V. REPLIESTO QUESTIONSPOSED BY SWITZERLAND

1 Please explain whether international treaties which contain detailed provisions
addressed to the (judicial) authorities and not to the State itself are considered as self-executing
in your system? If not, when there is a divergence between the intellectual property
legislation/practices and the international agreement in your country, does the latter
automatically prevail? If not, please explain the means allowing your country to fulfil the
international obligations? Please cite therelevant textsor jurisprudence.
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Yes, generally, international treaties (also these containing detailed provisions addressed to
the (judicial) authorities and not to the State itself) are considered as self-executing in our system.

Article 91 of the Polish Constitution provides as follows:

"(1) After promulgation thereof in the Journal of Laws of the Republic of Poland
(DZiennik Ustaw), a ratified international agreement shall constitute part of the
domestic legal order and shall be apply directly, unless its application depends on
enactment of a statute.

"(2)  Aninternational agreement ratified upon prior consent granted by statute shall have
precedence over statutes if such an agreement cannot be reconciled with the
provisions of such statutes.

"(3) If an agreement, ratified by the Republic of Poland, establishing an international
organization so provides, the laws established by it shall be applied directly and have
precedence in the event of a conflict of laws."

In addition, Article 7 of the Polish Act on Copyright and Neighbouring Rights provides
that:

"Should the international agreements, to which the Republic of Poland is a party, provide
for broader protection than envisaged by this Act for unpublished works of Polish citizens
or for works published for the first time within the territory of the Republic of Poland or
simultaneously within the territory of the Republic of Poland, or for works published for the
first time in Polish, the provisions of such agreements shall apply."

2. Article 55 of the TRIPS Agreement provides that "... in appropriate cases, this
time-limit [of ten days] may be extended by another ten working days'. |s such time extension

foreseen in your laws? If yes, please cite the relevant provisions. If not, please explain how an
applicant can avail himself of thispossibility as provided by the TRIPS Agreement?

The Government of the Republic of Poland will answer this question immediately after
completing the process of amendment of the relevant regulation.

V. REPLIESTO QUESTIONSPOSED BY THE UNITED STATES

General obligations

1. Articles 41.1 and 42 of the TRIPS Agreement require that procedures be available for
the effective enforcement of the intellectual property rights covered by the Agreement. Please
describe the structure of the judicial and administrative’ procedures in Poland in which parties
can enforce their intellectual property rights, at local, provincial and national levels, indicating
the jurisdiction of each type of court or administrative body and explaining the
interrelationships, if any, of the various types of courts and administrative bodies. Cite the
laws or other authorities establishing the structure, including each type of court and
administrative body.

* These questions apply to both judicial and administrative enforcement of intellectual property rights
because of Article 49 of the TRIPS Agreement.
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In Poland protection of intellectua property rights falls into judicia procedures which means
that casesin this category are examined by the courts of law.

Enforcement of these claims takes placein ordinary civil contentious proceedings.

Enforcement of intellectual property rights in Poland takes place before courts of common law
under the provisions of the Act of 17 November 1964 - Code of Civil Procedure (Journal of Laws from
1964 No 43, item 296 with further amendments), hereinafter referred to as the abbreviation "CCP".
There are no specialized courts in this respect.

The courts competent to give decisions in these cases are voievodship courts competent for the
place of residence or the seat of the defendant or the place of the occurrence of the event causing injury
(Articles 17, point 2; 27 8 1; 30 and 35 CCP).

It should be noted that the structure of the courts of common law separates commercial courts.
It is the subject criteria which decides about subordinating the case to the commercial court. Therefore,
if both parties to the dispute are entrepreneurs then the competent court will be Commercia Court (then
also voievodship court) and the case will come before this court and will be heard in accordance with the
regulations on separate proceedings in commercial cases (Title VI, Section IV aCCP).

The claim is reported in the form of a written statement of claim submitted to the voievodship
court competent for the place of residence of the plaintiff or competent for the place of the occurrence of
the event causing injury or the infringement of the protected right (Articles 17, point 2; 27 § 1; and 35
CCP). The statement of claim must comply with the formal requirements specified in Articles 126-129
CCP.

Moreover, the statement of claim should contain the reported demand (claims) along with its
amount, statement of the facts on the basis of which one demands the required protection and indication
of evidence necessary to prove their statements (Article 126 8§ 2 CCP) and should have an attached
power of attorney if the statement of claim islodged by attorney (Article 126 § 3 CCP).

In proceedings before the courts of common law, obligatory representation by an attorney is not
required. An exception isthe obligation to use services of attorney or legal advisor in case of appealing
by cessation to the Supreme Court againgt the decision given by a court of the second instance.

However, with respect to intellectua rights protection the party's attorney may be the following
persons. attorney, legal advisor, close family member (Article 87 CCP), patent attorney, social
institution concerned with support of inventiveness and also organization of collective management of
copyrights and related rights.

The laws of Poland do not specify statutory duration of lega proceedings. It requires, however,
that proceedings take place without any unnecessary breaks and actions be taken by courts
instantaneously. Cases involving intellectual property protection are examined by courts in the order
they are brought to the court.

The only dates adjourning the course of the proceedings result from the necessity to maintain
equality of both partiesin the civil proceedings.

Voievodship courts are the second organizational level of the state courts and are established in
voievodship towns. Courts of higher instances than voievodship courts are courts of appeal.
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In this context a special "quasi-court" procedure relating to the enforcement of industrial
property rights should also be mentioned, which has been established and practised with the Patent
Office.

The details of this procedure are regulated in:

- the Law on Inventive Activity,

- the Law on Trademarks, and

- the Law on the Protection of Topographies of Integrated Circuits.
The procedure as mentioned is asfollows:

The Patent Office applies, as the firgt instance the litigation procedure, when taking a decision
on:

@ theinvalidation of a patent or of aright of protection for utility modd, the invalidation of
the right in a topography registration or of the right in the registration of a trademark
where the statutory requirements for the registration have not been met or the right in a
mark that iswell known in Poland has been infringed;

(b) the transfer of a patent or of a right of protection for a utility model or a right in a
topography registration obtained by a person not entitled thereto;

(© the recognition of a patent or a right of protection for a utility model as a dependent
patent or a dependent right of protection;

(d) the right to exploit an invention or a utility model in specific cases as mentioned in
Articles 43, 70 and 74 of the Law on Inventive Activity;

(e the ascertainment that a specific production is not covered by a particular patent or a
particular right of protection;

® the grant of acompulsory licence for atopography of an integrated circuit;

(9) the ascertainment that no similarity exists between a registered trademark and a mark
that another enterprise uses or intends to use;

(h) the recognition of the lapse of the right in a trademark registration where the mark has
logt its distinctive character or the owner of the right in the trademark registration has
ceased economic activities.

In the matters referred to above, the Patent Office takes its decisions in adjudication boards on
which the chairmen are judges appointed by the Minister of Justice from among the judges of the
district (voyevodian) court of the capital city of Warsaw, and on which are represented socia
organizations whose activities include the encouragement of inventive activity as well as autonomous
organs operating within economic entities, and providing assistance to creators of inventive proposals.

Decisions and determinations made by the Patent Office are appealable to the Board of
Appesals with the Patent Office, which reaches its decisions in boards, chairmen of which are judges
appointed by the First President of the Supreme Court from among the judges of that Court and on
which the above-mentioned organizations are represented.
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In the case of any fina decision given by the Patent Office or the Board of Appeals which
terminates the procedure or is clearly contrary to law, an extraordinary procedure for review may be
initiated by the President of the Patent Office, the First President of the Supreme Court, the General
Public Prosecutor or the Ombudsman.

To the extraordinary procedure the provisions of the Code of Civil Procedure are applicable.

2. Please describe briefly the procedure that must be followed by a foreign party to
initiate an enforcement procedure in each of the courts and administrative bodies identified in
response to question 1 and cite the legal authorities establishing those procedures.

Procedures of aforeign party aimed at initiating an enforcement procedure before Polish courts
do not differ from procedures which must be followed by a Polish party and which are described in
response to question 1.

3. Please identify any requirement that a foreign party must meet to initiate a proceeding
in the courts and administrative bodies identified in answer to question 1 that is not required
of a national or resident of Poland and cite the legal authorities providing for those
differences.

A foreign party does not have to meet any other requirements than the ones required of a national
or resdent of Poland.

The only difference, in case this party resides or has its seat outside Poland, is the necessity to
indicate in the statement of claim an agent for ddivery in Poland if it has not appointed an attorney
ad litemhaving its seat in Poland (Article 11358 1 CCP) .

A foreign party is given a due date to pay court fees not shorter than two months (Article 16 § 2
of the Act on Court Feesin Civil Cases).

Moreover, a foreign party may be imposed, at the request of the defendant, the obligation to
place a deposit to secure the costs of the lawsuit of the opposing party (Article 1119 CCP) . Deposits do
not apply to foreign partiesin case Polish citizens do not have such an obligation in their countries if they
have a sufficient property in Poland to secure the cogts or if they have been exempted from incurring
court fees (Article 1120 CCP).

The plaintiff does not have such an obligation in the following cases (Article 1120 CCP):

- if inits country Polish citizens do not have such an obligation;

- if it hasin Poland a place of residence or a property sufficient to secure the costs,

- if it has been granted or is entitled to exemption from paying the costs of the lawsuit;

- in cases which have been submitted by the partiesto jurisdiction of Polish courts.

Obtaining by a foreign party of exemption from paying the costs depends on reciprocity
condition.

According to the requirements laid down in the Law on Inventive Activity, (Article 32(7)),
Law on Trademarks (Article 51) and in the Law on the Protection of Topographies of Integrated
Circuits (Article 36), foreign natural and legal persons may act, in proceedings before the Patent
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Office or the Boards of Appeals, only when represented by an patent agent who is a permanent
resident in Poland.

4. Articles 41.1 and 48 of the TRIPS Agreement require establishment of safeguards
against abuse of judicial and administrative enforcement procedures, including provision for
adequate compensation for injury suffered because of such abuse. Please describe the means
available under the law of Poland to prevent abuse of judicial and administrative procedures
or to remedy damages suffered as a result of such abuse and cite the legal authorities for those
means.

Safeguards against abuse of judicia enforcement procedures under the laws of Poland, provided
for in Articles 41.1 and 48 of the TRIPS Agreement, are covered by the following institutions:

A party against whom the claim has been dismissed (sued unjustly) has the right to be refunded
the costs of the lawsuit. The costs of the lawsuit are refunded at the request of the entitled party. The
costs of the lawsuit of the party represented by a attorney include remuneration and expenses of one
attorney, court fees and costs of the party's appearance in person ordered by the court (Article98 § 3
CCP). The costs of the lawsuit are adjudicated regardless of the adjudicated compensation.

If the party sued unjustly suffered injury as a result of an ungrounded action being instituted
against him, it will have the right to vindicate its remedy. The basis for the claim will be Article 415 of
the Civil Code. Institution of an ungrounded action shall be treated as an action caused by the plaintiff's
fault.

The principle of full amount of the injury is used to determine the amount of compensation
(Article 361 of the Civil Code), namely:

- real losses including diminishment of the property suffered by the injured party,
- lost benefitswhich it could have gained if it had not suffered theinjury.

This liability covers only standard (i.e. being in a standard causative relation) effects of action or
negligence on part of the party causing the injury.

If at the plaintiff's request means of securing the claim have been used unjustly, and the court
collected a deposit (Article 739 CCP) the defendant shall have the priority to have its clam satisfied
from this deposit. The amount of the deposit is determined by the court prior to giving a ruling securing
the claim, taking into consideration the amount of any possible injury that may be suffered by the party
against whom the safeguard is used.

In cases on protection of certain categories of intellectual property will apply also special
regulations contained in the Act of 16 April 1993 on counteracting unfair competition (Journal of
Laws No. 47, item 211). In accordance with Article 22 8 1 of the above-mentioned Act in case of
instituting an obviously ungrounded action concerning unfair competition, the court at the request of
the defendant, may order the plaintiff to submit a single or reiterated declaration of appropriate
contents and appropriate form.

5. Article 41.2 addresses, among other things, the cost of judicial and administrative
enforcement proceedings. Please describe any fees charged by judicial or administrative
officials for filing legal actions involving intellectual property or for pursuing such actions once
initiated, cite the legal authorities for such fees, and provide copies of the documents used to
inform the public of such fees.
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The cogts of proceedings in cases involving intellectual property are determined in the Act of
13 June 1967 on Court Feesin Civil Cases (Journal of Laws No 24, item 110 with further amendments).

Article 31 of the cited Act dtipulates that in cases involving non-property rights or in cases
involving property rights the value of which cannot be determined upon ingtituting the lega action a
temporary entry is specified. Initsruling ending the legal action in the first ingtance the court determines
the amount of the fina entry - in cases involving non-property rights, taking into consideration the
property Situation of the party burdened with costs, and in cases involving property rights - taking into
cons deration the value of the object of dispute of the case determined in the course of the proceedings.

The same fee (entry) applies to appeal and cessation, thus to means of appeal in the course of the
proceedings, whereas their amount is determined according to the value of the object of appedl.

Moreover, the parties are obliged to cover, in the form of advance payment, the necessary
amounts for experts opinionsif they apply for their execution.

Besides, the parties pay insignificant fees to copies of legal documents issued to them, covering
the costs of preparing the documents.

Judicid procedure does not provide for any forms intended to inform parties of the amount of
due court fees. Each time the amount of the fee is determined by the court and in its order to pay the fee
determinesits amount, date and form of payment.

6. Article 41.2 also addresses the timeliness of judicial and administrative enforcement
proceedings. Please cite to the legal authorities establishing any time-limits for judicial and
administrative proceedings and, if it has not already been done, provide copies of the laws or
regulations in question.

Judicia procedure does not provide for explicitly determined time-limits to examine civil
cases, including cases involving protection of intellectual property.

Thereisaprinciple to examine cases in the sequence of their coming in before the court, without
unjustified delay.

Time-limits which may be relevant for the parties to the lawsuit in cases on violation of
intellectual property rights are the following:

- time-limit to lodge a complaint is one week and is counted from the day of serving the
decision or from the day of announcing the decision taken at the hearing unless the
party has not demanded serving of the decision (Article 394 § 2 CCP);

One is entitled to lodge a complaint to a court of the second instance about the decision
of acourt of the first instance ending the case, and also about the decision of a court of
the first instance enumerated in Article 394 § 1 CCP,

- time-limit to make an appeal against the judgement of a court of the first instance to a
court of the second instance is two weeks from the delivery to the party appealing
against the judgement with justification (Article 369 8 1 CCP). Apped is a means of
appealing against the judgement pronounced in the first ingtance to which a party is
entitled;
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- time-limit to submit a demand a written justification of the judgement of the first
instance is one week from the day of announcing the conclusion of the judgement
(Article 328 8§ 1 CCP);

- time-limit to institute cessation is a month, counted from the day of serving the decision
to the claiming party. The party is entitled to cessation from the judgement or decision
given by acourt of the second instance and ending the proceedingsin the caseg;

- time-limit to make a demand for serving of the ruling pronounced in the second
instance is one week from the announcement of the conclusion of the judgement
(Article 387 § 3 CCP);

- motion for securing is examined by the court immediately but not later than within one
week from its submittal. If the act provides for examination of the motion at the
hearing, it should be examined not later than within one month. However, if the Act on
Copyright and Neighbouring Rights provides for examination of the motion for
securing the claim within three days from the day of its submittal to the court, it
stipulates the same time-limit for examination of the motion to secure the evidence and
motion to oblige the defendant to provide information and make available the
documentation specified by the court which isrelevant for the claims.

7. Please explain any provisions in the enforcement system in Poland that ensure
expeditious remedies. In addition, please explain what provisions are available to prevent
deliberate delays by the parties to a proceeding and indicate the circumstances in which such
provisions will be applied.

The laws of Poland do not provide for expeditious proceedings. However, the party causing
protraction of proceedings with the use of possibilities to which it is entitled may be subjected to a
sanction imposed by the court in the form of being burdened with the costs of the proceedings, arisen
because of this (Article 103 CCP).

8. Article 41.3 of the TRIPS Agreement requires that decisions on the merits of a case
preferably be in writing, the better to determine the reasoning on which the decision is based.
Please state, with regard to each type of court and administrative body identified in
question 1, whether judges or administrative officials must render their decisions in writing
and cite the legal authorities requiring such written opinions.

All decisions of Polish courts must be prepared in writing. Such obligation is specified in
Article 324 § 1 CCP with respect to judgements and Article 361 with respect to decisons. The contents
of decisions are specified in Article 325 CCP.

Written justification of ajudgement is prepared at the party's request, submitted within aweek's
time from the day of announcing the conclusion of the judgement, and in case of absence at the hearing
of the party deprived of liberty - from the day of serving the conclusion of the judgement. The court
prepares justification of aso in the situation when the judgement was appealed against in the statutory
time-limit of three weeks from announcing the judgement (Article 328 § 1 CCP). Judgement with
justification is served only to the party who demanded preparation of justification.

Decisions pronounced at open sitting are justified by the court only when they are appealed
against and only at the party's request submitted within a week's time from the day of pronouncing the
decision. These decisions are only served to this party who demanded preparation of judtification and
serving of the decision with justification. Decisions reached at closed sitting are served ex officio by the



IP/Q4/POL/1
Page 21

court to both parties. In case the party is entitled to means of appeal, the decision should be served with
justification. while serving the decision one should instruct the party appearing in the case without a
attorney or legal advisor of admissibility, timelimit and form of lodging means of appeal
(Article15781 and 2 CCP). The judtification referred to in the preceding paragraphs, should be
prepared within a week from pronouncing the decision at closed sitting. If the decision was taken at
open sitting, the week's period is counted from the day on which its serving was demanded, and in case
there was no such demand - from the day of lodging acomplaint.

The court of the second instance justifies the judgement and decision ending the proceedings in
the case (Article 387 8 1 CCP). Justification should be prepared within two weeks' time from the day of
announcing the conclusion of the ruling. If the ruling was not announced, this period is counted from the
day of pronouncing the ruling. The ruling with justification is served to the party who within a week's
time from announcing the conclusion demanded its serving. If the ruling was not announced, the ruling
together with justification is served to the parties ex officio within aweek from preparing the judtification.

If there are no specia regulations concerning proceedings before the Supreme Court, to these
proceedings apply respectively regulations on apped, while the time-limit for preparing the justification
of the ruling by the Supreme Court is four weeks (Article 393 CCP).

9. Article 41.3 also requires that decisions on the merits of a case be based only on
evidence in respect of which parties had an opportunity to be heard. Please state, with regard
to each type of court and administrative body identified in question 1, what factors may be
considered by a judge or administrative official in rendering a decision and cite the legal
authorities establishing the basis on which judges and administrative officials may reach
decisions.

Decisions taken by courts may be based exclusively on evidence concluded before the court at
the hearing (Article 210 8§ 3 CCP). The object of the evidence before the court are facts relevant for the
settlement of the case (Article 227 CCP). The court judges credibility and force of evidence at its own
discretion (Article 233 § 2 CCP).

The court may also base its decision on facts not requiring any evidence which are publicly
known (Article 228 § 1 CCP) and on facts admitted by the other party in the course of the proceedings
(Article 229 CCP).

The court notifies al parties to the proceedings of the court's sitting in order to hold a hearing (its
place and date) (Article 149 § 2 CCP). The summons should be submitted to the parties not later than
one week prior to its due date and should contain, among other things, indication of the parties, object of
the proceedings, objective of the ditting and effects of failure to appear (Article 150 CCP). Parties
appearance a the hearing is not obligatory.

A party has the right at the hearing to put forward motions and express opinions about al the
issues being object of the hearing (Article 2110 8§ 1 CCP). It may aso do it in the written statement of
claim submitted to the court before due date of the hearing (Articles 209 and 211 CCP).

10. Article 41.4 obligates WTO Members to provide for judicial review of certain judicial
and administrative decisions in intellectual property enforcement proceedings. Please describe
what legal limitations, if any, are placed upon the ability of a party to an intellectual property
enforcement proceeding to have both procedural rulings and final decisions reviewed by a
separate judicial authority, and cite the legal authorities providing for such reviews.
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Polish judicia procedure does not alow the possibility of excluding admissibility of lodging an
appedl against the judgement of a court of the first instance to another, separate judicial authority
(Article367 8 1 CCP: Oneis entitled to gpped against the judgement of a court of the first instance to a
court of the second instance. § 2: Appeal against the judgement of a district court is reviewed by a
voievodship court, and appeal againgt the judgement of a voievodship court as the court of the first
instance - by acourt of apped).

Civil and administrative procedures and remedies

11. Article 42 requires that defendants be notified of judicial and administrative
intellectual property enforcement proceedings brought against them. Please describe the
procedures followed by each type of court and administrative body identified in question 1 for
notifying defending parties regarding proceedings that have been initiated against them,
indicate the information provided regarding the proceeding and cite the legal authorities
establishing these procedures.

Courts are obliged to notify defendants of each intellectual property enforcement proceedings
being brought against them.

Performance of this obligation isasfollows:

D after the statement of claim is submitted and duly paid, the court serves the copy of the
statement of claim to the defendant by post or by intermediary of an usher (Article 131
CCP) notifying him at the same time of the hearing and instructing about the effects of
failure to appear or failure to reply to the statement of claim, in which it may furnish
explanations or put forward its motions, including motions asto evidence.

2 the present parties are notified of each date of the next sitting orally at the sitting, and
absent parties are notified by being served a notice (Article 149 CCP).

The effect of the defendant's failure to appear a the hearing, in case it did not furnish any
explanations in writing or oraly at the foregoing hearing or it did not put forward a motion to conduct a
hearing in its absence, is passng a judgement by default (Article 339 CCP). The court instructs the
defendant about the above effects upon notifying of the due date of the hearing.

The same procedure is followed in case of other statements of claim, including in particular
statements of claim containing means of appeal (appeal and cessation).

12. Article 42 also requires that parties to intellectual property enforcement proceedings
must be able to be represented by counsel and must not be subject to overly burdensome
requirements to appear personally. Please describe any limitations under Poland’s laws on the
ability of a party in such a proceeding to be represented by independent legal counsel and any
requirements imposed on the party to appear personally in a proceeding. Please cite the legal
authorities providing such limitations and imposing such requirements.

The laws of Poland do not limit in any respect the right of parties to be represented by an
independent attorney (Article 87 CCP).

The obligation to appear personally at the hearing before the court may be imposed only in case:

- the court concludes that it is necessary to better explain the state of the case (Article 216
CCP);



IP/Q4/POL/1
Page 23

- the court rules to prove the evidence obtained by hearing the parties, if after exhausting
other evidence facts which are relevant for settlement of the case remained unexplained
(Article 299 CCP).

In both cases the appearance of the party may not be imposed, and failure to appear may not
cause adverse effects, apart from omission of evidence from hearing the parties (Articles 302 § 1 and 304
CCP).

13. Under Article 42, parties are to be entitled to substantiate claims and present relevant
evidence. Please describe any limitations under the law of Poland on a partys ability to
substantiate a claim or to present relevant evidence and cite the legal authority providing such
limitations.

The laws of Poland do not limit the parties in supporting their clams and putting forward
motions asto evidence (Article 217 CCP).

However, the court will omit the evidence, if controversia circumstances have aready been
substantiated or if a party brings forward evidence only to cause delay (Article 217 § 2 CCP) and besides
the court is not obliged to conclude evidence in the appeal proceedings (of the second instance) if a party
does not prove that it could not useit in the proceedings before a court of the first instance or if the need
to conclude it appeared later (Article 381 CCP: "A court of the second instance may omit new facts and
evidence, if a part could bring it forward in the proceedings before a court of the first instance, unless the
need to base on it arose later.").

Parties may aso in the course of the proceedings present to the court legal bases for their
demands and motions (Article 210 § 1 CCP).

14. Article 42 requires, with one narrow exception, that there be a means to identify and
protect confidential information during judicial and administrative intellectual property
enforcement proceedings. Please describe the means provided under the law of Poland for
parties to identify and have protected confidential information required to be presented in
order to prove their claims and cite the legal authorities providing for such identification and
protection.

Judicia procedure provides for appropriate means of protecting confidentia information in the
following form:

A judicia hearing during which materials (evidence) containing confidential information are
supposed to be disclosed, is conducted at the request of each party in camera i.e. with no members of the
public permitted to be present (Articles 153 and 154 CCP). Files of judicid proceedings are available
only to the parties taking part in the proceedings (Article 9 CCP). In cases examined with exclusion of
openness nobody apart from the parties and persons discharging supervision functions of the judicial
proceeding may have access to the files. Officials (judges, court officias, attorneys) who take part in
examination of cases are obliged to keep secret the information disclosed to them in connection with the
proceedings.

15. Article 43.1 of the TRIPS Agreement requires that judicial and administrative officials
be able to order a party to an intellectual property enforcement proceeding to produce
relevant evidence in that partys control identified by the opposing party when the latter party
has presented reasonably available evidence in support of its claims. Please describe how and
in what circumstances judges and administrative officials may order production of relevant
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evidence in intellectual property enforcement proceedings and cite the legal authorities
providing for such orders.

In accordance with Article 208 8 1 CCP, the court may demand the opposing party to produce
for the hearing the evidence in that party's contral if that party is a state or self-government entity and
each party to produce at the hearing documents, books, plans etc. The basis for proving such evidenceis
the court's decision not being subject to separate appeal (Articles 236 and 233 § 2 CCP)

The defendant in the proceedings involving infringement of copyright or related rights may be
obliged by the court to provide information and make available specific documentation relevant for the
claims of the qualified author (Article 80 8§ 1 point 1 of the Act on Copyright and Neighbouring Rights).

Failure to comply with this obligation may lead to the use of coercive measures. However, in its
ruling the court judges the importance of the party's refusal to produce ordered evidence or causing the
impediments in proving thereof, and may consider the circumstance which was to be substantiated with
this evidence to be proved (Article 233 § 2 CCP).

16. Information ordered to be produced, referred to in question 15, must be protected if it
is confidential. Please describe the means provided under the law of Poland for protecting
such information and cite the legal authority providing for such protection, if those means
differ from those described in answer to question 14.

The method and scope of protection of confidential information ordered by the judicial or
administrative officias, obtained from the opposing party (asin the answer to question 15) does not differ
from the protection mentioned in the answer to question 14.

17. Article 43.2 provides that, in the event a party refuses to provide information ordered
by the judicial or administrative officials, those officials may be authorized to make
preliminary and final determinations adverse to that party. Please describe what sanctions
may be imposed on a party that refused to provide ordered information and under what
circumstances those sanctions are imposed, citing the legal authority for those sanctions.

The answer to question 17 is contained in the answer to question 15.

18. Article 44.1 requires that judicial and administrative officials be able to enjoin or
otherwise prevent infringing activity by a party, including by preventing the entry of
infringing goods into the channels of commerce in their jurisdiction. Please describe authority
of the judges and administrative officials identified in question 1 to order parties to stop
infringements and to prevent infringing goods from entering the channels of commerce in their
jurisdiction immediately after clearance of such goods through customs. In addition, please
cite the legal authorities authorizing such actions.

Under the laws of Poland courts may prohibit any activity infringing copyright the moment there
is adanger of such infringement (Article 78 8§ 1 of the Act on Copyright and Neighbouring Rights) and
after their infringement (Article 79 8 1 of the Act) abandonment of rights resulting from the registration
of trademark (Article20 8§ 1 of the Law on Trademarks of 30 January 1985) (Journd of Laws No 5,
item 17).

This law includes aso preventing the entry of goods infringing intellectual property rights
subject to customs clearance, immediately after the end of these proceedings.
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19. Article 44.2 provides an exception to the requirement in paragraph 1 for government
use or use by third parties authorized by the government, limiting the remedy for
infringement to payment of adequate remuneration as provided in Article 31(h). Please
describe any such limitations on remedies in the laws of Poland and cite the legal authorities
providing for those limitations.

The laws of Poland do not provide for the limitations specified in Article 44.2 of the TRIPS
Agreement to payment of adequate remuneration as provided in Article 31(h) of the TRIPS Agreement.

20. Article 45.1 requires that judicial and administrative officials be able to order an
infringer to pay the right holder damages adequate to compensate for the injury caused by the
infringement. Please describe the authority of the judges and administrative officials
identified in question 1 to order a party found to be infringing to pay the right holder damages
adequate to compensate for the injury caused by the infringement. Please explain the factors
considered in establishing the amount of the compensation and cite the legal authorities
authorizing such compensation orders.

In order to establish the amount of damages to compensate for the infringement of intellectua
property rightsthe principle of full amount of theinjury is used, namely:

- real losses including diminishment of the property suffered by the injured party as a
result of infringement of its right, including purposeful expenses incurred in order to
edtablish the infringer, e.g. remuneration for a detective searching for the infringer;

- lost benefits which it could have gained if it had not suffered the injury.

This liability covers only standard (i.e. being in a standard causative relation) effects of action or
negligence on the part of the party causing the injury.

Thelegal basis are the provisions of Articles 361 and 415 of the Civil Code and Article 79 of the
Act on Copyright and Neighbouring Rights, and also Article 20 § 2 of the Law on Trademarks.

21. Article 45.2 requires that judges and administrative officials be authorized to order
payment of a right holder's expenses, including legal fees. Please describe the authority of the
judges and administrative officials identified in question 1 to order payment of right holders'
expenses, the circumstances under which such an order will be given, the factors considered in
establishing the expenses, and cite the legal authorities authorizing such payments.

The right holder expenses subject to refund by the infringer of the right (Article 45.2 of the
TRIPS Agreement) are, according to the laws of Poland, costs necessary for the purposeful vindication of
rights (Article 98 CCP) and include the following: incurred legal costs (lega fees, costs of court experts,
costs of appearance of witnesses), the plaintiff's and its attorney's travel costs to the court, salaries lost by
the plaintiff as a result of its appearance in court if the plaintiff is not represented by its attorney
(Article98 § 1 and 2 CCP).

If the plaintiff (party vindicating its claim) is represented by a attorney, to the costs subject to
refund is aso added the attomey's remuneration and his expenses, and aso al expensesfor the paid legal
costs (Article 98 8 3 CCP).

The attorney's costs are determined in the amount resulting from the invoice issued by the
attorney for the whole lega representation. The amount of the attorney's remuneration may not exceed
the rates specified in the decree of the Ministry of Justice. If the attorney does not submit the
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specification of costs (invoice), their amount is determined by the court within the rates limit specified in
the decree, taking into consideration labour consumption of the case. Thisformulais used exceptiondly
since attorneys usually submit invoices. The court cannot then reduce its due remuneration if it within the
rates limit.

At present, due to amendments in the law, the amount of the attorney's remuneration is
determined freely in the agreement concluded with the attorney. However, in order to protect the
rights of the party losing the lawsuit, there is a rule that the adjudicated refund of the attorney's costs
may not exceed maximum rates specified in the decree of the Minister of Justice. These rates are
determined according to the value of the object of the judicial proceedings (of the vindicated claim).

The court passing its judgement, is obliged, at the request of the parties, to decree the costs of the
proceedings and the adjudicated costs are the total of the above-mentioned expenses of the party
(Article 108 CCP).

22. Article 46 requires that judges and administrative officials be authorized to order, in
certain circumstances, other remedies, including disposal of goods outside commercial
channels or destruction of goods and destruction of materials and implements the predominant
use of which is the creation of infringing goods. Please describe the additional remedies
available under the laws of Poland, the circumstances in which such authority will be
exercised, the factors considered in determining the nature of the remedies provided, and cite
the legal authorities providing for such remedies.

The laws of Poland do not provide for pronouncing by the court rulings containing the following:

- forfeiture to the benefit of the State Treasury of objects used to create copies of works
subject to protection of copyright (Article 80, 88 3 and 4 of the Act on Copyright and
Neighbouring Rights);

- order to confiscate goods, packaging and other objects illegally bearing protected
trademark or mark similar to it and means used for advertising and designation of goods
with such atrademark (Article 20 of the Law on Trademarks);

- order to eliminate designation of goods with lawlessy used protected trademark
(Article 20 § 3 of the Law on Trademarks).

23. Article 47 provides that WTO Members may authorize judges and administrative
officials to order infringers to identify for right holders third parties involved in the
production and distribution of infringing goods or services and their channels of distribution.
Please describe any authority judges and administrative officials have under the laws of
Poland to order infringers to identify for right holders third parties involved in the production
and distribution of infringing goods or services and their channels of distribution and describe
the circumstances in which this authority would be exercised. Please cite the legal authorities
providing for such remedies.

In Polish civil procedure it is possible to obtain from a party specific information (e.g.
concerning the identity of third parties involved in the production and dissemination of goods and
services which have been ruled to infringe the right and information concerning the distribution of these
goods) by hearing this party (Article 299 CCP). In the meaning of Article 271 § 1 CCP in connection
with Article 304, last sentence, in the course of hearing of the party, the opposing party may ask
guestions.
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Besides, the Act on Copyright and Neighbouring Rights imposes on the judge the obligation to
examine the motion on obliging by the court the infringer of copyright to provide information and made
available documentation specified by the court which isrelevant for the claims. Information relevant for
the claims will be information concerning the distribution of copies of works lawlesdy created.

These rights enable to exercise the right to information contained in Article 47 of the TRIPS
Agreement.

Nevertheless, additionally Article 119 of the Polish Act on Copyright and Neighbouring Rights
states that whoever makes impossible or hinders the exercise of the right to supervise the use of awork
or artistic performance or deniesinformation provided for in Article 47 should be liable to afine.

24. Article 48.2 permits WTO Members to exempt public authorities and officials from
liability from remedies only where their actions were taken or intended in good faith in
carrying out their responsibilities under the law. Please explain any exemption provided
public authorities and officials from liability for abuse of enforcement procedures, describe the
circumstances in which such limitations would not apply, and cite the legal authorities
granting such exemptions.

The State Treasury is liable for damages caused by state officials while carrying out their
responsibilities - if this damage was the officia's fault (Article 417 § 1 of the Civil Code). The official's
fault takes place when he transgresses his rights under the legal regulations. However, if such fault is
the result of the pronounced ruling judicia or administrative decision) the State Treasury isliable only if
while pronouncing the ruling the right was infringed (by the official) in the way subject to prosecution in
the mode of crimina or disciplinary proceedings, and the official's fault was stated in the ruling or
recognized by a superior authority (Article 418 of the Civil Code). The above prerequisites of liability
apply aso to the damage which may be caused by lawless use of means of protection of intellectual

property rights.

Provisional measures

25. Articles 50.1 and 50.8 require that judicial and administrative authorities have the
authority to order prompt and effective provisional remedies to prevent an infringement of
any intellectual property right. With respect to each intellectual property right identified in
Article 1.2 of the TRIPS Agreement, please identify the provisional measures available to
protect intellectual property rights. Please cite the relevant legal authority establishing those
provisional remedies.

The Polish intellectua property laws provide for the use of provisona measures in order to
prevent an infringement of intellectua property rights. Genera regulations are contained in the Code of
Civil Procedure.

In order to secure claims the court may issue an interim order (Article 730 CCP). The court
issues an interim order on request, and in cases in which proceedings may be ingtituted without a motion,
also ex officio (Article 732 8 1 CCP). In the motion for issuing an interim order one should state and
make plausible the circumstances which justify issuing of an interim order (Article 737 § 1 CCP).

The court may issue an interim order when the claim is credible, and the lack of security could
deprive the creditor of its satisfaction.

Detailed regulations concerning the establishment of provisonal measures in the meaning of the
TRIPS Agreement are contained in the following acts concerning intellectual property rights.
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- Copyright - the court may secure the claim at the request of the party having a lega interest
therein. The applicant must make plausible that failure to secure the claim may deprive the
entitled party of its satisfaction. The court may make the issue of the decision to secure claims
dependent on placing a suitable deposit (Article 80 § 1, point 3 and § 4).

- The Law on Trademarksin Article 20 § 3 stipulates that in cases involving infringement of rights
from regigtration the court may order to confiscate goods, packaging and other objects bearing a
registered trademark or atrademark similar to it and means used for advertising and designation
of goods with this trademark.

- Besides, in casesinvolving protection of geographical designation and non-disclosed information
apply the provisions of the act on counteracting unfair competition, concerning the interim order.
Article21 81 of this Act provides that an entrepreneur whose interest has been endangered or
infringed, may move for issuing an interim order. Under the interim order the court may
establish an order of disposal or another introduction to trading of specific goods as well as
carrying out advertising of specific contents. The court examines the motion for securing the
clamimmediately.

26. Articles 50.1 and 50.8 require that judicial and administrative authorities have the
authority to order prompt and effective provisional remedies to preserve relevant evidence in
regard to an alleged infringement. Please identify the provisional measures available to
preserve relevant evidence in regard to an alleged infringement and cite the relevant legal
authority.

The laws of Poland provide for provisional measures in the form of preservation of evidence, at
the motion of the entitled creditor, submitted to the court, and in the course of the proceedings aso
ex officio.

The motion put forward prior to ingtituting the proceedings in the case states the reason for
the demanded preservation. Preserving of evidence takes place there is a danger that proving of
evidence becomes infeasible or too impeded, or for other reasons (to be recognized by the court) there
is aneed to state the existing state of affairs.

Preservation of evidence may be admitted without calling the opposing party in urgent cases or
when the opposing party may not be indicated or its place of residence is not known.

In cases involving protection of copyright or related rights is not necessary to indicate the risk
that proving of evidence will becomeinfeasible or too impeded.

The basis for adopting these measurers are the provisons of Articles 310 - 313 CCP and
Article80 8 1, point 1 of the Act on Copyright and Neighbouring Rights.

27. Articles 50.2 and 50.8 require Members to authorize judicial and administrative
authorities to adopt provisional measures inaudita altera parte. With respect to each
intellectual property right identified in Article 1.2 of the TRIPS Agreement, please describe
briefly the circumstances in which the judicial and administrative authorities are empowered
to adopt provisional measures inaudita altera parte and cite the relevant legal authority.

Provisiona measures may be adopted inaudita altera parte with respect to all cases of securing
the claim in case of each intellectual property right. It isprovided for in Article 738 CCP. However, the
ruling concerning security measures must be served to the debtor if it is not subject to execution by the



IP/Q4/POL/1
Page 29

executive body. Otherwise, it is subject to serving only to the creditor, and serving to the debtor is
effected by the executive organ after proceeding to adopting the security measures. From this serving to
the debtor flows the time allowed for appealing against the decision.

Securing of the claim fails if within the time-limit specified by the court, not longer than two
weeks period, acase involving this claim has not been indtituted (Article 733 82 CCP).

28. Articles 50.2 and 50.8 require that judicial authorities and administrative bodies be
authorized to grant provisional remedies when a delay is likely to cause "irreparable harm" to
the right holder. Please describe briefly what is required by the authorities identified in
answers to questions 25, 26 and 27 to establish "irreparable harm" to the right holder.

Under the laws of Poland the condition of issuing a decision to secure the claim is the fact of
making plausible that the lack of security is likely to deprive the creditor of its satisfaction (Article 730
CCP). This condition is not required while safeguarding copyright and related rights (Article 80 § 1,
point 2 of the Act on Copyright and Neighbouring Rights). The laws of Poland go beyond Article 50.2 of
the TRIPS Agreement (giving greater possibilities of taking advantage of securing the claim).

Judgement of the circumstancesis at the court's discretion.

29. Articles 50.2 and 50.8 also require that judicial authorities and administrative bodies
be authorized to grant provisional remedies when there is a "demonstrable risk of evidence
being destroyed". Please describe briefly what factors are considered by the competent
authorities in determining when there is a "demonstrable risk of evidence being destroyed'".

Therisk that proving the evidence will become infeasible or too impeded, being the condition
to preserve the evidence (except in case of evidence of infringement of copyright and related rights)
includes also a demonstrable risk of evidence being destroyed. Judgement of this circumstance falls
within the court's competence. The court will take into consideration factors connected with the place
of existence of the evidence and the person who has the evidence in its control and its interest in
preventing from proving the evidence. These factors have not been indicated in the Act but result
from courts practice.

30. Articles 50.3 and 50.8 require that judicial and administrative authorities be
authorized to require an applicant to provide evidence to establish with a sufficient degree of
certainty that the applicant is the right holder and that infringement has occurred or is
imminent. With respect to each intellectual property right defined in Article 1.2 of the TRIPS
Agreement, please describe the evidence required by right holders to establish ownership.

Evidence as to holding intellectual property right are certified copies of documents confirming
the registration of rights subject to registration (right resulting from the registration of a trademark or
utility (industrial design), of the right resulting from the patent or registration of topography of integrated
circuits.

In case of assigning the right to another person the evidence are copies of documents concerning
assignment of theright.

With respect to copyright and related rights the evidence may be each document indicating or
making plausible that the applicant is entitled to enjoy the right the protection of which he demandsin the
form of safeguarding.
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31. Articles 50.3 and 50.8 require that judicial and administrative authorities be
authorized to provide a security or equivalent assurance to protect the defendant. With
respect to each intellectual property right identified in Article 1.2 of the TRIPS Agreement,
please cite the legal authority establishing a security or equivalent assurance.

The obligation to make a deposit with respect to al intellectua property rights while securing the
clam results from Article739 § 3 CCP and when it concerns copyright and related rights from
Article 80 8§ 2 of the Act on Copyright and Neighbouring Rights.

32. Article 50.4 requires that parties be notified when provisional measures have been
adopted inaudita altera parte. Please describe briefly the procedures followed by each
authority able to adopt such measures for notifying affected parties and state the time within
which such notice must take place.

Adoption of provisona measures without hearing the other party (inaudita altera parte) requires
serving the court's decision to this party. The mode of proceeding has been discussed in the answer to
guestion 27.

33. Article 50.4 also requires that defendants be afforded a review process to determine
whether provisional measures should be modified, confirmed, or revoked. Please describe
briefly the procedures a defendant must follow to initiate review proceedings in each of the
authorities able to adopt such measures and identify the period within which such proceedings
must be initiated.

The defendant (debtor) may question, in the form of complaint examined by the court of higher
instance, the decision concerning the use of provisional measures. For this purpose, it has to lodge a
complaint to the court which pronounced the decision within seven days from the day of being served the
decisionin this case.

This debtor may at any time submit to the court of the first instance the demand to revoke or
change the provisiona measure ruled by alawful decision (Article 742 8 1 CCP). Examination of such a
motion must be preceded by a hearing with the presence of the creditor (Article 742 § 2 CCP).

34. Article 50.5 requires that competent authorities be authorized to require applicants to
supply other information necessary for the identification of goods concerned by the authority
that will execute the provisional measures. Please describe briefly what other information may
be required by the authorities and cite the legal authority establishing the basis for this
supplemental information.

The body executing the security of the claim may require the parties to the executory
proceedings (including also the right holder - the applicant) to furnish necessary explanations. These
explanations include aso information necessary for the identification of goods subject to provisional
measure. The legal basis for such a demand is Article 761 § 1 CCP applying to the performance of
provisional measures, in accordance with Article 743 CCP.

3s. Articles 50.6 and 50.8 provide that if proceedings leading to a decision on the merits
are not initiated within a reasonable time, provisional remedies granted by competent
authorities shall be revoked or otherwise cease to have effect, at the request of the defendant.
Please identify the relevant provisions in the law of Poland authorizing the revocation or
cessation of provisional measures if review proceedings are not initiated within a reasonable
time and specify what constitutes a "reasonable time period" to initiate proceedings.
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The answer to this question is contained in the answer to question 27.

Failure to initiate the proceedings within the time period specified by the court with the use of
provisional measure (not longer than two weeks) causes by virtue of law cessation of provisiona
measures. At the request of the debtor with respect to whom the measure has been applied, the court
issues a certificate of cessation of security which leads to releasing of security by the executory body
(e.g. revocation of confiscation of goods).

36. Articles 50.7 and 50.8 provide that judicial and administrative authorities shall have
the authority to order the applicant to provide the defendant appropriate compensation for
any injury caused by the adoption of provisional measures when said measures are revoked,
have lapsed, or when it has been determined that there has been no infringement or threat of
infringement.  Please describe how the competent authorities determine "appropriate
compensation".

In such a situation when as a result of adopting a provisional measure the debtor suffered injury,
and adoption of this measure was ungrounded and was the plaintiff sfault it is considered that the injury
was caused by the plaintiffs fault and may be the basis for instituting a lawsuit for reparation of the
injury (compensation). Thelegal basis congtitutes Article 415 of the Civil Code.

The principle of full amount of the injury is used to determine the amount of compensation
(Article 361 of the Civil Code), namely:

- real losses including diminishment of the property suffered by the injured party;
- lost benefits which it could have gained if it had not suffered theinjury.

Thisliability covers only standard (i.e. being in a standard causative relation) effects of action or
negligence on part of the party causing theinjury.

If the court has charged a deposit (Article 739 CCP), the defendant shall have priority to have its
clams satisfied from this deposit. While establishing the amount of the deposit the court takes into
consideration the amount of any possible damage that may be suffered by a party against whom the
security isprovided.

Special requirements related to border measures

37. Article 51 of the TRIPS Agreement requires that countries adopt procedures that
enable right holders to request suspension of the importation of counterfeit trademarked goods
and pirated copyrighted works. Please identify the competent authority in Poland authorized
to accept applications for a request to suspend release of suspected infringing goods and cite
the relevant law or regulation governing such authority.

Please see the reply to question 1 from Japan.
38. Please describe the procedures a right holder must follow to obtain border protection
by the competent authorities, e.g., if there is a formal application that must be submitted to
the competent authority, judicial or administrative, and the information required in the

request for suspension and cite the law or regulations providing such procedures.

Please see the reply to question 1 from Japan.
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39. Please explain whether procedures, permissible under Article 51 of the TRIPS
Agreement, are available to stop the export of goods suspected of infringing copyrights and/or
trademarks.

Please see the reply to question 1 from Japan.

40. Article 52 of the TRIPS Agreement requires that rights holders wishing to stop
importation of counterfeit trademarked goods or pirated copyrighted works present evidence
to the competent authorities that there is prima facie infringement of their trademark or
copyright. Please explain what evidence will constitute prima facie infringement in Poland.

Please see the reply to question 1 from Japan.

41. Article 52 also requires that the right holder provide a "sufficiently detailed description
of the goods" to be stopped. Please explain what is required of the right holder in Poland for a
description to be "sufficiently detailed".

Please see the reply to question 1 from Japan.

42, Article 52 requires that the competent authorities notify the right holder that his
application is accepted within a reasonable time. Please explain within what period of time the
competent authority responds to a request for suspension of release of goods and, if the
application is accepted, the length of time during which enforcement action will be taken.

Please see the reply to question 1 from Japan.

43. Article 53.1 requires that the competent authorities have the authority to secure from
an applicant a security or equivalent assurance sufficient to protect a defendant and to prevent
abuse. Please verify that the competent authorities identified above are empowered to require
security or equivalent assurance and provide citations to the provisions of law or regulation
that grant them that authority.

Please see the reply to question 1 from Japan.

4. Article 53.2 provides that the owner, importer, or consignee of goods involving
industrial designs, patents, layout-designs or undisclosed information that have been
suspended by customs authorities should be able, in certain circumstances, to have such goods
released on payment of security sufficient to protect the right holder from infringement.
Please identify what forms of intellectual property, if any, are subject to provisions of
Article 53.2 and cite to the relevant provisions of law or regulations.

Please see the reply to question 1 from Japan.
45. Article 54 requires that the importer and the applicant be notified promptly of the
suspension or release of goods. Please specify the period within which the competent authority

to issue a notice that the release of goods has been suspended.

Please see the reply to question 1 from Japan.
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46. Article 55 makes it clear that the right holder applying for suspension of infringing
goods must initiate a proceeding on the merits in an appropriate forum within a reasonable
period of time or the goods will be released. Please identify the fora in which an
applicant/party may initiate proceedings on the merits that will allow customs authorities to
hold the goods beyond ten working days.

Please see the reply to question 1 from Japan.

47. Article 55 provides that a review is to take place within a reasonable time at the
request of the defending party to determine if the suspension measures should be modified,
revoked or confirmed pending the outcome of the proceeding on the merits. Please identify
the forum that is authorized to conduct such a review and describe the procedure and cite the
applicable law or regulations.

Please see the reply to question 1 from Japan.

48. Article 56 requires that the authorities be able to require the applicant to compensate
the defending party for any injury caused if the detention of goods was unfounded. Please
identify the authorities that can order the applicant to pay the importer, consignee or owner
compensation for injury caused by wrongful detention or through the detention of goods
released pursuant to Article 55 and cite to the applicable law or regulations.

Please see the reply to question 1 from Japan.

49. Article 57 requires that the competent authorities be able to authorize the right holder
to inspect the detained goods in order to substantiate the claims. Please explain how right
holders are provided an opportunity to inspect suspect goods that have been detained by
customs authorities.

Please see the reply to question 1 from Japan.

50. Article 57 also requires that, where the decision on the merits favours the right holder,
the competent authorities also may be given authority to give the right holder information
regarding the importer, consignee or consignor. If competent authorities in Poland can
provide information regarding the importer, consignee or consignor to the right holder, please
explain how information regarding names and addresses of consignors, importers and
consignees and quantities of goods are provided to the applicant after a positive decision of
infringement is made, e.g., authorities automatically providing information or by submission
of a written request from the right holder, etc. Please cite to the law or regulations providing
such authority.

Please see the reply to question 1 from Japan.
51. Article 58 specifies procedures to be followed where the competent authorities can act
ex officio. Please explain whether the competent authorities in Poland are empowered to act

ex officio and, if so, please identify the intellectual property areas subject to ex officio action.

Please see the reply to question 1 from Japan.
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52. Article 59 identifies the remedies that are to be available, including destruction or

disposal of infringing goods outside the stream of commerce. Please explain what the law in

Poland permits regarding the disposition of infringing goods, i.e., does the law allow for

destruction, disposal or both. Please cite to the law or regulations providing such authority.
Please see the reply to question 1 from Japan.

53. Please identify:

(a) the competent authority that decides the disposition of the goods, i.e., whether
the goods will be destroyed or disposed of outside the stream of commerce; and

(b) the competent authority that carries out the destruction or disposal of the
goods.

Please see the reply to question 1 from Japan.
54. Article 60 permits Members to exclude from the provisions for border enforcement
small quantities of goods of a non-commercial nature carried by passengers or sent in small
consignments. Please describe what constitutes a de minimis import that is excluded from the
border measures under the law of Poland.

Please see the reply to question 1 from Japan.

Criminal procedures

5S. Article 61 of the TRIPS Agreement requires that Members have criminal procedures
and penalties, including imprisonment and/or monetary fines sufficient to act as a deterrent,
at least for cases of wilful trademark counterfeiting and copyright infringement on a
commercial scale. Please describe the provisions in the law of Poland that fulfil that obligation
and provide legal citations.

Polish crimina regulations penaizing activity infringing intellectual property rights are
contained in thefollowing Acts:

- Act of 4 February 1994 on copyright and related rights (Articles 115, 116, 117 and 118),
- Act of 19 October 1972 oninventive activity (Articles 121, 122 and 123),
- Act of 31 January 1985 on trademarks (Article 57),

- Act of 30 October 1992 on protection of topography of integrated circuits (Articles 42
and 43),

- Act of 16 April 1993 on counteracting unfair competition (Articles 23 - 26)
- Act of 16 August 1987 on cinematography (Article 58),

- Act of 6 June 1997 - Pend Code (Article 278).



IP/Q4/POL/1
Page 35

Offences as defined by the Polish Pend Law are the following acts againgt protection of
intellectual property rights:

(@

(b)

(©)

(d)

()

(f)

(9)

(h)

(i)

()
(k)
()

(m)

(n)

usurpation of authorship of the whole or part of somebody else's work or artistic
performance,

dissemination of the work in itsorigina version or in the form of compilation, artistic
performance or public deformation of such work without giving the author's surname
or pseudonym,

another infringement of somebody else's copyright in order to gain financia benefits,

dissemination without authorization or against its conditions of somebody else's
work,

recording or copying without authorization or againgt its conditions of somebody
else'swork,

acquisition, assistance in sale, accepting or assistance in concealing, in order to gain
financial benefit, carrier of the work, artistic performance, phonogram or videogram
disseminated or copied without authorization or against its conditions,

impeding the exercise of copyright to control to use the work or its artistic
performance,

usurpation of somebody else's patent or somebody else's utility design in order to gain
aprotective right,

designation of goods not protected by a patent or utility design in the way inspiring
misleading impression asif they used such a protection,

deliberate introduction of such goods to trading, their storage and advertising,
usurpation of authorship of somebody else's topography of integrated circuits,

infringement of the right resulting from registration of topography of integrated
circuitsin order to gain financial benefits,

introduction to trading of goods and provision of services with the use of aregistered
trademark,

designation, in order to introduce goods and services to trading, with a registered
trademark, without being granted the right to it.

The above-mentioned offences are subject to the following penalties:

deprivation of liberty for the period up to one year or up to two years according to the
type of act,

restriction of liberty,

fine.
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The culpability of the above-mentioned actsis increased (the upper limit of the pendty of deprivation of
liberty isincreased up to three years) if the perpetrator has turned it into its permanent source of income,
isin charge of such activity or organizesthis activity.

56. Article 61 also requires that remedies in appropriate cases include the seizure,
forfeiture and destruction of infringing goods and any materials and implements the
predominant use of which has been the commission of the offence. Please explain the
provisions in the law of Poland that provide for such remedies, describe the circumstances in
which those remedies would be imposed and provide legal citations.

Regardless of the principal pendtiesindicated above in the answer to question 55, the court rules
forfeiture of goods coming from offence, even if they were not property of the perpetrator and forfeiture
of goods used to commit the offence, in cases involving usurpation of authorship of work, illega
dissemination of somebody else's work or its deformation, illegal copying of somebody ese's work,
phonogram or videogram, acquisition, assistance in sale or in concealing of illegdly disseminated or
copied carrier of work, videogram or phonogram (Article 121 of the Act on Copyright and Neighbouring
Rights).

57. Article 61 also indicates that Members may provide for criminal procedures and
penalties in cases of wilful infringement of other forms of intellectual property. Please
describe any provisions in the law of Poland that provide for such procedures and remedies
and provide legal citations.

In the above-cited Acts wilful offences of infringement of intellectua property rights and
committing them on a commercia scale have their quaified forms. Threat of punishment for such
offencesis higher, compare Articles 116 88 1, 2, 3and 4; 117 88 1 and 2; and 118 88 1 and 2 of the Act
on Copyright and Neighbouring Rights.

58. Article 61 requires that criminal penalties be sufficient to provide a deterrent at least
for wilful trademark counterfeiting and copyright piracy. Please explain how the penalties
provided under the laws of Poland comply with that obligation.

The severity and type of pendlties provided for in the legal regulaions should be sufficient to
provide a deterrent for trademark counterfeiting and copyright piracy.

[Follow-up questions from the US]

1 Please provide statistical information related to civil copyright, trademark, geographical
indication, industrial design, patent, integrated circuit layout-design and trade secret
enforcement for each of the years 1996 and 1997, including the number of cases filed;
injunctions issued; infringing products seized; infringing equipment seized; cases resolved
(including settlement); and the amount of damages awar ded.

There are no statistics available either related to civil copyright, trademark, geographical
indication, industrial design, patent, integrated circuit layout-design, and trade secret enforcement
or criminal enforcement in the area of copyright piracy and trademark infringement for the years
1996 and 1997.

2. Please provide statistical information related to criminal enforcement in the area of
copyright piracy and trademark infringement for each of the years 1996 and 1997, including the
number of raids, prosecutions, convictions and the amount of fines and/or jail terms (including
whether the fines were paid and whether the jail term was actually served or was suspended)
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and any other information establishing that your criminal system operates effectively to deter
copyright piracy and trademark counterfeiting.

See the reply to follow-up question 1.



