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(2)  Valuation in a single country

Except for labour, as provided in paragraph (d)(3) of this section, the Secretary normally
will value all factors in a single surrogate country.

(3) Labour

For labour, the Secretary will use regression-based wage rates reflective of the observed
relationship between wages and national income in market economy countries. The
Secretary will calculate the wage rate to be applied in non-market economy proceedings
each year. The calculation will be based on current data, and will be made available
to the public.

(4) Manufacturing overhead, general expenses, and profit

For manufacturing overhead, general expenses, and profit, the Secretary normally will
use non-proprietary information gathered from producers of identical or comparable
merchandise in the surrogate country.

§ 351.409 Differences in quantities
(a) Introduction

Because the quantity of merchandise sold may affect the price, in comparing export price or
constructed export price with normal value, the Secretary will make a reasonable allowance for any
difference in quantities to the extent the Secretary is satisfied that the amount of any price differential
(or lack thereof) is wholly or partly due to that difference in quantities. (see section 773(a}(6)(C)(i)
of the Act.)

b) Sales with quantity discounts in calculating normal value

The Secretary normally will calculate normal value based on sales with quantity discounts only if:
(1)  During the period examined, or during a more representative period, the exporter or
producer granted quantity discounts of at least the same magnitude on 20 percent or more

of sales of the foreign like product for the relevant country; or

(2) The exporter or producer demonstrates to the Secretary’s satisfaction that the discounts
reflect savings specifically attributable to the production of the different quantities.

(c) Sales with quantity discounts in calculating weighted-average normal value

If the exporter or producer does not satisfy the conditions of paragraph (b) of this section,
the Secretary will calculate normal value based on weighted-average prices that include sales at a
discount.
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(d) Price lists

In determining whether a discount has been granted, the existence or lack of a published price
list reflecting such a discount will not be controlling. Ordinarily, the Secretary will give weight to
a price list only if, in the line of trade and market under consideration, the exporter or producer

demonstrates that it has adhered to its price list.

(e) Relationship to level of trade adjustment

If adjustments are claimed for both differences in quantities and differences in level of trade,
the Secretary will not make an adjustment for differences in quantities unless the Secretary is satisfied
that the effect on price comparability of differences in quantities has been identified and established
separately from the effect on price comparability of differences in the levels of trade.

§ 351.410 Differences in circumstances of sale
(a) Introduction

In calculating normal value the Secretary may make adjustments to account for certain differences
in the circumstances of sales in the United States and foreign markets. (see section 773(a)(6)(C)(iii)

of the Act.) This section clarifies certain terms used in the statute regarding circumstances of sale
adjustments and describes the adjustment when commissions are paid only in one market.

(b) In general
With the exception of the allowance described in paragraph (e) of this section concerning
commissions paid in only one market, the Secretary will make circumstances of sale adjustments under

section 773(a)(6)(C)(iii) of the Act only for direct selling expenses and assumed expenses.

(c) Direct selling expenses

"Direct selling expenses" are expenses, such as commissions, credit expenses, guarantees, and
warranties, that result from, and bear a direct relationship to, the particular sale in question.

(d) Assumed expenses

Assumed expenses are selling expenses that are assumed by the seller on behalf of the buyer,
such as advertising expenses.

(e) Commissions paid in one market

The Secretary normally will make a reasonable allowance for other selling expenses if the
Secretary makes a réasonable allowance for commissions in one of the markets under considerations,
and no commission is paid in the other market under consideration. The Secretary will limit the amount
of such allowance to the amount of the other selling expenses incurred in the one market or the
commissions allowed in the other market, whichever is less.
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® Reasonable allowance

In deciding what is a reasonable allowance for any difference in circumstances of sale, the
Secretary normally will consider the cost of such difference to the exporter or producer but, if
appropriate, may also consider the effect of such difference on the market value of the merchandise.

§ 351.411 Differences in physical characteristics
(a) Introduction

In comparing United States sales with foreign market sales, the Secretary may determine that
the merchandise sold in the United States does not have the same physical characteristics as the
merchandise sold in the foreign market, and that the difference has an effect on prices. In calculating
normal value, the Secretary will make a reasonable allowance for such differences. (see

section 773(a)(6)(C)(ii) of the Act.)

(b) Reasonable allowance

In deciding what is a reasonable allowance for differences in physical characteristics, the
Secretary will consider only differences in variable costs associated with the physical differences. Where
appropriate, the Secretary may also consider differences in the market value. The Secretary will not
consider differences in cost of production when compared merchandise has identical physical
characteristics.

§ 351.412  Levels of trade; adjustment for differences in level of trade; constructed export
price offset

(a) Introduction

In comparing United States sales with foreign market sales, the Secretary may determine that
sales in the two markets were not made at the same level of trade, and that the difference has an effect
on the comparability of the prices. The Secretary is authorized to adjust normal value to account for

such a difference. (See section 773(a)(7) of the Act.)

b) Adjustment for difference in level of trade

The Secretary will adjust normal value for a difference in level of trade if:

(1)  The Secretary calculates normal value at a different level of trade from the level of trade
of the export price or the constructed export price (whichever is applicable); and

(2)  The Secretary determines that the difference in level of trade has an effect on price
comparability.

(c) Identifving levels of trade and differences in levels of trade

(1)  Basis for identifying levels of trade

The Secretary will identify the level of trade based on:
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(d)

(e)

2

@) In the case of export price, the starting price;

(ii) In the case of constructed export price, the starting price, as adjusted under
section 772(d) of the Act; and

(iii) In the case of normal value, the starting price or constructed value.

Differences in levels of trade

The Secretary will determine that sales are made at different levels of trade if they are
made at different marketing stages (or their equivalent). Substantial differences in selling
activities are a necessary, but not sufficient, condition for determining that there is a
difference in the stage of marketing. Some overlap in selling activities will not preclude
a determination that two sales are at different stages of marketing.

Effect on price comparability

(1)

@)

In general

The Secretary will determine that a difference in level of trade has an effect on price
comparability only if it is established to the satisfaction of the Secretary that there is
a pattern of consistent price differences between sales in the market in which normal
value is determined:

1) at the level of trade of the export price or constructed export price (whichever
is appropriate); and

(ii) at the level of trade at which normal value is determined.

Relevant sales

Where possible, the Secretary will make the determination under paragraph (d)(1) of
this section on the basis of sales of the foreign like product by the producer or exporter.

Where this is not possible, the Secretary may use sales of different or broader product
lines, sales by other companies, or any other reasonable basis.

Amount of adjustment

The Secretary normally will calculate the amount of a level of trade adjustment by:

¢Y)

)

3

Calculating the weighted-averages of the prices of sales at the two levels of trade identified
in paragraph (d), after making any other adjustments to those prices appropriate under
section 773(a)(6) of the Act and this subpart;

Calculating the average of the percentage differences between those weighted-average
prices; and

Applying the percentage difference to normal value, where it is at a different level of
trade from the export price or constructed export price (whichever is applicable), after
making any other adjustments to normal value appropriate under section 773(a)(6) of
the Act and this subpart.
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) Constructed export price offset

(1) In general

The Secretary will grant a constructed export price offset only where:
@) normal value is compared to constructed export price;

(ii) normal value is determined at a more advanced level of trade than the level
of trade of the constructed export price; and

(iii) despite the fact that a person has cooperated to the best of its ability, the data
available do not provide an appropriate basis to determine under paragraph (d)

whether the difference in level of trade affects price comparability.

(2)  Amount of the offset

The amount of the constructed export price offset will be the amount of indirect selling
expenses included innormal value, up to the amount of indirect selling expenses deducted
in determining constructed export price. In making the constructed export price offset,
"indirect selling expenses" means selling expenses, other than direct selling expenses
or assumed selling expenses (see §351.410), that the seller would incur regardiess of
whether particular sales were made, but that reasonably may be attributed, in whole or
in part, to such sales.

(3) Where data permit determination of affect on price comparability

Where available data permit the Secretary to determine under paragraph (d) of this section
whether the difference in level of trade affects price comparability, the Secretary will
not grant a constructed export price offset. In such cases, if the Secretary determines
that price comparability has been affected, the Secretary will make a level of trade
adjustment. If the Secretary determines that price comparability has not been affected,
the Secretary will not grant either a level of trade adjustment or a constructed export
price offset.

§ 351.413 Disregarding insignificant adjustments

Ordinarily, under section 777A(a)(2) of the Act, an "insignificant adjustment” is any individual
adjustment having an ad valorem effect of less than 0.33 percent, or any group of adjustments having
an ad valorem effect of less than 1.0 percent, of the export price, constructed export price, or normal
value, as the case may be. Groups of adjustments are adjustments for differences in circumstances
of sale under § 351.410, adjustments for differences in the physical characteristics of the merchandise
under § 351.411, and adjustments for differences in the levels of trade under § 351.412.

§ 351.414 Comparison of normal value with export price (constructed export price)
(a) Introduction

The Secretary normally will average prices used as the basis for normal value and, in an
investigation, prices used as the basis for export price or constructed export price as well. This section

explains when and how the Secretary will average prices in making comparisons of export price or
constructed export price with normal value. (see section 777A(d) of the Act.)
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(b)

(©

(d)

Description of methods of comparison

1)

)

3

Average-to-average method

The "average-to-average" method involves a comparison of the weighted average of the
normal values with the weighted average of the export prices (and constructed export
prices) for comparable merchandise.

Transaction-to-transaction method

The "transaction-to-transaction" method involves a comparison of the normal values of
individual transactions with the export prices (or constructed export prices) of individual
transactions for comparable merchandise.

Average-to-transaction_method

The "average-to-transaction” method involves a comparison of the weighted average
of the normal values to the export prices (or constructed export prices) of individual
transactions for comparable merchandise.

Preferences

1

@

In an investigation, the Secretary normally will use the average-to-average method. The
Secretary will use the transaction-to-transaction method only in unusual situations, such
as when there are very few sales of subject merchandise and the merchandise sold in
each market is identical or very similar or is custom-made.

In a review, the Secretary normally will use the average-to-transaction method.

Application of the average-to-average method

ey

)

In general

In applying the average-to-average method, the Secretary will identify those sales of
the subject merchandise to the United States that are comparable, and will include such
sales in an "averaging group." The Secretary will calculate a weighted average of the
export prices and the constructed export prices of the sales included in the averaging
group, and will compare this weighted average to the weighted average of the normal
values of such sales.

Identification of the averaging group

An averaging group will consist of subject merchandise that is identical or virtually
identical in all physical characteristics and that is sold to the United States at the same
level of trade. In identifying sales to be included in an averaging group, the Secretary
also will take into account, where appropriate, the region of the United States in which
the merchandise is sold, and such other factors as the Secretary considers relevant.
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Time period over which weighted average is calculated

When applying the average-to-average method, the Secretary normally will calculate
weighted averages for the entire period of investigation or review, as the case may be.
However, when normal values, export prices, or constructed export prices differ
significantly over the course of the period of investigation or review, the Secretary may
calculate weighted averages for such shorter period as the Secretary deems appropriate.

(e) Application of the average-to-transaction_method

1)

2)

In general

In applying the average-to-transaction method in a review, when normal value is based
on the weighted average of sales of the foreign like product, the Secretary will limit the
averaging of such prices to sales incurred during the contemporaneous month.

Contemporaneous month

Normally, the Secretary will select as the contemporaneous month the first of the following
which applies:

@) The month during which the particular U.S. sale under consideration was made;

(ii) If there are no sales of the foreign like product during this month, the most
recent of the three months prior to the month of the U.S. sale in which there
was a sale of the foreign like product.

(iii) If there are no sales of the foreign like product during any of these months,
the earlier of the two months following the month of the U.S. sale in which
there was a sale of the foreign like product.

® Targeted dumping

ey

In general

Notwithstanding paragraph (c)(1) of this section, the Secretary may apply the average-to-
transaction method, as described in paragraph (e) of this section, in an antidumping
investigation if:

6)) Asdetermined through the use of, among other things, standard and appropriate
statistical techniques, there is targeted dumping in the form of a pattern of
export prices (or constructed export prices) for comparable merchandise that
differ significantly among purchasers, regions, or periods of time; and

(ii) The Secretary determines that such differences cannot be taken into account
using the average-to-average method or the transaction-to-transaction method
and explains the basis for that determination.
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(2) Limitation of average-to-transaction method to targeted dumping

Where the criteria for identifying targeted dumping under paragraph (f)(1) of this section
are satisfied, the Secretary normally will limit the application of the average-to-transaction
method to those sales that constitute targeted dumping under paragraph (f)(1)(i) of this
section.

(3) Alilegations concerning targeted dumping

The Secretary normally will examine only targeted dumping described in an allegation,
filed within the time indicated in § 351.301(d)(5). Allegations must include all supporting
factual information, and an explanation as to why the average-to-average or transaction-to-
transaction method could not take into account any alleged price differences.

€3] Requests for information

In an investigation, the Secretary will request information relevant to the identification of
averaging groups under paragraph (d)(2) of this section and to the analysis of possible targeted dumping
under paragraph (f) of this section. If a response to a request for such information is such as to warrant
the application of the facts otherwise available, within the meaning of section 776 of the Act and
§ 351.308, the Secretary may apply the average-to-transaction method to all the sales of the producer
or exporter concerned.

§ 351.415 Conversion of currency

(a) In general

In an antidumping proceeding, the Secretary will convert foreign currencies into United States
dollars using the rate of exchange on the date of sale of the subject merchandise.

(b) Exception
If the Secretary establishes that a currency transaction on forward markets is directly linked
to an export sale under consideration, the Secretary will use the exchange rate specified with respect

to such foreign currency in the forward sale agreement to convert the foreign currency.

(c) Exchange rate fluctuations

The Secretary will ignore fluctuations in exchange rates.

(d) Sustained movement in foreign currency value

In an antidumping investigation, if there is a sustained movement increasing the value of the
foreign currency relative to the United States dollar, the Secretary will allow exporters 60 days to adjust
their prices to reflect such sustained movement.
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SUBPART E -- [RESERVED]

SUBPART F -- SUBSIDY DETERMINATIONS REGARDING CHEESE

SUBJECT TO AN IN-QUOTA RATE OF DUTY

§ 351.601 Annual list and quarterly update of subsidies

The Secretary will make the determinations called for by section 702(a) of the Trade Agreements
Act of 1979, as amended (19 U.S.C. 1202 note) based on the available information, and will publish
the annual list and quarterly updates described in such section in the Federal Register.

§ 351.602 Determination upon request

(a)

(b)

Request for determination

(D

@

Any person, including the Secretary of Agriculture, who has reason to believe there have
been changes in or additions to the latest annual list published under § 351.601 may
request in writing that the Secretary determine under section 702(a)(3) of the Trade
Agreements Act of 1979 whether there are any changes or additions. The person must
file the request with the Central Records Unit (see § 351.103). The request must allege
either a change in the type or amount of any subsidy included in the latest annual list
or quarterly update or an additional subsidy not included in that list or update provided
by a foreign government, and must contain the following, to the extent reasonably
available to the requesting person:

@) The name and address of the person;

(ii) The article of cheese subject to an in-quota rate of duty allegedly benefitting
from the changed or additional subsidy;

(iii) The country of origin of the article of cheese subject to an in-quota rate of
duty; and

@iv) The alleged subsidy or changed subsidy and relevant factual information
(particularly documentary evidence) regarding the alleged changed or additional
subsidy including the authority under which it is provided, the manner in which
it is paid, and the value of the subsidy to producers or exporters of the article.

The requirements of § 351.303(c) and (d) apply to this section.

Determination

Not later than 30 days after receiving an acceptable request, the Secretary will:

1

In consultation with the Secretary of Agriculture, determine based on the available
information whether there has been any change in the type or amount of any subsidy
included in the latest annual list or quarterly update or an additional subsidy not included
in that list or update is being provided by a foreign government;
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(2) Notify the Secretary of Agriculture and the person making the request of the
determination; and

(3) Promptly publish in the Federal Register notice of any changes or additions.
§ 351.603 Complaint of price-undercutting by subsidized imports

Upon receipt of a complaint filed with the Secretary of Agriculture undey section 702(b) of
the Trade Agreements Act concerning price-undercutting by subsidized imports, the Secretary will
promptly determine, under section 702(a)(3) of the Trade Agreements Act of 1979, whether or not
the alleged subsidies are included in or should be added to the latest annual list or quarterly update.

§ 351.604 Access to information

Subpart C of this part applies to factual information submitted in connection with this subpart.

SUBPART G -- APPLICABILITY DATES
§ 351.701 Applicability dates

The regulations contained in this Part 351 apply to all administrative reviews initiated on the
basis of requests made on or after the first day of July 1997, to all investigations and other segments
of proceedings initiated on the basis of petitions filed or requests made after June 18, 1997 and to
segments of proceedings self-initiated by the Department after June 18, 1997. Segments of proceedings
to which Part 351 do not apply will continue to be governed by the regulations in effect on the date
the petitions were filed or requests were made for those segments, to the extent that those regulations
were not invalidated by the URAA or replaced by the interim final regulations published on
May 11, 1995 (60 FR 25130 (1995)). For segments of proceedings initiated on the basis of petitions
filed or requests made after January 1, 1995, but before Part 351 applies, Part 351 will serve as a
restatement of the Department’s interpretation of the requirements of the Act as amended by the URAA.



	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	



